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L IDENTITY OF PETITIONERS

Petitioners Kittitas County Consérvation, RIDGE, and Futurewise
(Kittitas County Cohservation) are fhe respondents in the Kittitas County
Superior Court administrative appeal at issue here. Kittitas County
Conservation was the petitioner in front of the Eastern Washington
Growth Management Hearings Board in the underlying case, and
prevailed on all relevant issues in the Board’s Final Decision and Order of
March 21, 2008 in Case No. 07-1-0015.

II. DECISIONS BELOW

The Eastern Washington Grthh Management Hearings Board issued
its Final Decision and Order in Kittitas County Conservation et al. v.
Kittitas County, Eastern Washington Growth Management Hearings Board
Case No. .07'1'0015 on March 21, 2008 (in Appendix as Attachment [Att.]
A) and the Honorable Michael E. Cooper, Kittitas County Superior Court
issued his Memorandum Decision and Order of Stay'in the Central
Washingfon Home Builders Associétion, the Building Industrf Association
of Washington, and Mitchell F. Williams d/b/a MF Williams Construction
Co., Inc. v. Eastern Washington Growth Manqgementhearing Board,

Kittitas County Conservation, RIDGE, and Futurewise, Kittitas County



Superior Court Case No. 08-2-00195-7 entered on April 24, 2008 (In
Appendix as Att. B).
HOI. ISSUES PRESENTED FOR REVIEW
Issues one through ten were framed as reasons why relief should

be granted by the petitidners to the Superior Court, Petitioners/Intervenors .

Central Washington Home Builders Association, the Building Industry

Association of Washington, and Mitchell F. Williams (BIAW Petitioners

or BIAW); Petitioner/Intervenor Son Vida II; Petitioner/Intervenor

Teanaway Ridge; Petitioner/Respondent Kittitas Couhty; and

Petitioner/Intervenor Kittitas County Farm Bureau. Kittitas County

Conservation converted them to questions and did not duplicate issues.

1. Whether the Eastern Washington Growth Management Hearings
Board (Board) erroneously applied the law by ruling that the Growth
Management Act (GMA) does not allow rural densities of one
dwelling unit per three acres? '

2. Whether the Growth Board’s decision finding Kittitas County’s cluster
ordinance and planned unit development ordinance noncompliant and
invalid is an erroneous application of the law or is arbitrary and
capricious?

3. Whether the Growth Board’s decision finding that Kittitas County
Code (KCC) 16.04 violates the GMA because the ordinance allows

multiple exempt wells is outside the Board’s jurisdiction, is an
erroneous application of the law, or is arbitrary and capricious?



10.

Whether the Growth Board’s determination of invalidity is arbitrary
and capricious, is outside the Growth Board’s authority, is an :
erroneous application of the law, or is not supported by the evidence?

. Whether the Board’s decision on the Airport Overlay Zone (a)

erroneously interpreted or applied the law; (b) the Board’s decision is
not support by evidence that is substantial when viewed in light of the
whole record before the court; or (c) the Board’s decision was
arbitrary and capricious?

Whether the Board erroneously applied the law by ruling that the
development regulations violate the GMA?

Whether the Board decision finding Kittitas County’s Ordinance
noncompliant and invalid is an erroneously application of the law or is
arbitrary and capricious? :

. Whether the Board’s Findings of Fact Numbers 3, 4, 5, 8, 9,

Conclusions of Law Numbers 2, 5, 6, 7, 9, 10, and 11, Invalidity
Findings of Fact 1,2, 3, 4, 5, 6, 7, and Invalidity Conclusions of Law 2
and 3 are not supported by substantial evidence, are erroneous
applications of the law, or are arbitrary and capricious?

Whether the Board’s Findings of Fact Number 3, Conclusion of Law
Number 2, and Invalidity Conclusion of Law 1 are outside the
jurisdiction of the Board or are erroneous applications of the law to the
facts or arbitrary and capricious? :

Whether the Growth Board’s determination that KCC 17.29 and KCC
17.31 are not complaint with the GMA is (a) contrary to law; (b) not
supported by evidence that is substantial when viewed in the light of
the whole record before the court, or (c) is arbitrary and capricious?

Kittitas County Conservation also presents the following issue as

to the Superior Court stay we are appealing:



11. Whether the Superior Court stay is contrary to RCW 34.05.550 or
other provisions of state law or is not supported by evidence in the
- record? : '

If this motion is granted, Kittitas County Conservation will move )
to consolidate th1s case with Court of Appeals Division IIT Case No.
26547-1-I11 consolidated with Case No. 26548-0-II1. As we show bel'ow,
the;re is a significant overlap in the issues in the two cases.

IV. STATEMENT OF THE CASE

On July 19, 2007, the Kittitas Couﬁty Commissioners enacted their
Kittitas County Development Code Update as Ordinance 2007-22.

Kittitas County Conservation, RIDGE, and Futurewise (Kittitas County
Conservation) commented on Ordinance 2007-22 through letters and
testimony and filed a timely appeal. Several parties intervened, including
the Building Iﬁdustry Association of Washington, Central Washington
Home Builders Association, Mitchell .F. Williams_, Son Vida, II, Teanaway
Ridgé, LLC, and the Kittitas County Farm Bureau. On March 21, 2008,
the Board issﬁed its Final Decision and Ofder (FDO). The Board f@nd in
favor of Kittitas County Conservation on seven out of eight issues.

Five Petitions for Review requesting judicial review of the FDO

have been filed in Kittitas County Superior Court and were consolidated

under Kittitas County Superior Court Cause No. 08-2-00195-7:



e  Petitioners/Intervenors Central Washington Home Builders
Association, the Building Industry Associgtion of Washington, and
Mitchell F.-Wﬂliams (BIAW Petitioners or BIAW) filed a Petition
for Review in Kittitas County Superior Court Case No. 08-2-
00195-7 on April 4, 2008. This petition for review challenges the
Board’s decisions on the Agriculmral-3 zone (chapter 17.28

'. Kittitas County Code [KCC]) which has a density of one dwelling
unit per three acres and is applied to the rural area, the Rural-3
zone (chapter 17.30 KCC) which has a density of one dwelling unit
per three acres and is applied to the rural area, the Performance
Based Cluster Platting deveilopment\regulations (chapter 16.09
KCCQ), the Planned Unit Development regulations (chapter 17.08
KCC); and the county’s platting regulations (chapter 16.04 KCC).
The petition for review also challenging the Board’s ﬁnding of
invalidity for these development regulations and the Urban
Residential Zone (chapter 17.22 KCC) and the Forest and Range
zone (chapter 17.56 KCC).

e Petitioner/Intervenor Son Vida II filed a Petition for Review in

+ Kittitas County Superior Court Case No. 08-2-00210-4 on April



10,2008. This petition for review challenges the Board’s decision
on the Kittitas County Airport Overlay Zone (chapter 17.58 KCC).
Petitioner/Intervenor Teanaway Ridge, LLC filed a Petition for
Review in Kittitas County Superior Court Case No. 08-2-00224-4
on April 16,.2008. This petition for review challenges the Board’s
decision on Issues 1, 2, 4, 5, and 6 and inlfalidity. Issue 1
addressed the densities allowed in the Agriculural-3 zone (chapter
17.28 KCC), Rural-3 zone (chapter 17.30 KCC), the Performance
Based Cluster Platting development regulations (chapter 16.09
KCC), the Planned Unit Development regulations (chapter 17.08
KCC), the Detached Accessory Dwelling Units (chapter 17.08
KCC), the Urban Residential zone (Chapter 17.22 KCCj, the H-T-
" C, Historic Trailer Court Zone (chapter 17.24 KCC), and the
Forest and Range (F-R) zone (chapter 17.56 KCC). Issue 2
addressed the uses and densities allowed in the Performance Based
Cluster Plattlng development regulatiolls (chapter 16.09 KCC), tlle
uses in the A-20 - Agricultural Zone (chapter 17.29 KCC), and the
Planned Unit Development (PUD) Zone (chapter 17.36 KCC).
Issue 4 addressed the county’s platting regulations in chapter 16.04

KCC. Issue 5 was abandoned by the Kittitas County Conservation,



| but Teanaway Ridge, LLC has apparently appealed the issue
anywaj Issue 6 addressed the lack of guidelines and standards for
the Limited Commercial Zone (chapter 17.32 KCC), the General
Commercial Zone (chapter 17.40 KCC), and the Highway
Commercial Zone (chaptef 17.44 KCC).
Petiﬁoner/Re'spondent Kittitas County filed a Petition for 'Review-
in Kittitas County Superior Court Case No. 08-2-00231-7 on April
18, 2008. This petition for review challenges the Board’s Findings
of Fact numbers 3, 4, 5, 8, 9 and Conclusions of Law Numbers 2,
5,6,7,9,10, and 11. In addition, the county challenges Invalidity
Findings of Fact 1; 2,3,4,5,6,7 and Invalidity Conclusions of
Law 1, 2, and 3. These provisibns apparently address the
Agriculural-3 zone (chapter 17.28 KCC), Rural-3 zone (chapter
17.30 KCC), the Performance Based Cluster Platting development
regulations (chapter 16.09 KCC), the Planﬁed Unit Development
regulations (chépter 17.08 KCC), the Defached Accessory
Dwelling Units (chapter 17.08 KCC), the zoning map adopted by
chapter 17.12 KCC, the Urban Residential zone (Chapter 17.22
KCC), the H-T-C, Historic Trailer Court Zone (chapter 17.24

KCC), the Highway Commercial Zone (chapter 17.44 KCC), the



Airport Overlay Zone (chapter 17.58 KCC), and thé Forest and
Range (F-R) zone (chapter 17.56 KCC).

Petitioner/Intervenor Kittitas County Farm Bureau filed a Petition
for Review in Kittitas County Superior Court Case No. 08-2-
00239-2 on April 21, 2008. This petition for review challenges the
Board’s decision on Issues 1, 2, 3, 4, and 7. Issue 1 addressed the
densities allowed in the Agriculural-3 zone (chapter 17.28 KCC),V
Rural-3 zone (chapter 17.30 KCC), the Performaﬁce Based Cluster
/Platting development regulations (chapter 16.09 KCC), the
Planned Unit Development regulations (chapter 17.08 KCC), the
Detached Accessory Dwelling Units (chapfer 17.08 KCC), the
Urban Residential Zoné (Chapter 17.22 KCC), the H-T-C, Historic
 Trailer Court Zone (chapter 17.24 KCC), and the Forest and Range
(F-R) zone (chapter 17.56 KCC). Issue 2 addressed the uses and
densities allowed in the Performance Based Cluster Platting
development regulations (chapter 16.09 KCC), the uses in the A-
20 - Agricultural Zone (chapter 17.29 KCC), and the uses and.
densities allowed in the Planned Unit Development (PUD) Zone
(chapter 17.36 KCC). Issue 3.addressed the uses allowed in

designated agricultural lands of long-term commercial significance



~ by the Commercial Agriculture zone (chapter 17.31 KCC). Issue 4
addressed the county’s platting regulations in chapter 16.04 KCC.

Issue 7 addressed the “onetime split” processes in chapters 17.29

and 17.31 KCC.

Kittitas County Conservation applied to fhe Eastern Washington
Growth Management Hearings Board (Board) for a Certificate of
Appealability in all five Superior Court cases. On May '6,' 2008, the Board
issued Certificates of Appealability for all five cases.” On May ?2, 2008,
Kittitas County Superior Court Judge Cooper consolidated the five
superior court cases. On May 14, 2008, Kittitas County Conservation
filed by mail a Notice of Discretionary Review in consolidated Kittitas
County Superior Court Cause No. 08-2-00195-7.

The Court of Appeals had previously granted Kittitas County

Conservation’s motion for direct review in Court of Appeals Case No.

! See Appendix Att. C, Certificate of Appealability for the Central
Washington Home Builders Association, the Building Industry Association
of Washington, and Mitchell F. Williams judicial appeal Kittitas County
Superior Court Case No. 08-2-00195-7; Att. D, Certificate of
Appealability for the Son Vida IT judicial appeal Kittitas County Superior
Court Case No. 08-2-00210-4; Att. E, the Teanaway Ridge, LLC judicial
appeal Kittitas County Superior Court Case No. 08-2-00224-4; Att. F,
Certificate of Appealability for the Kittitas County judicial appeal Kittitas
County Superior Court Case No. 08-2-00231-7; and Att. G, Certificate of
Appealability for the Kittitas County Farm Bureau judicial appeal Kittitas
County Superior Court Case No. 08-2-00239-2.



26547-1-III consolidated with Case No. 26548-0-II1.> In that case Kittitas
Coﬁnty and the BIAW Petitioners each filed petitions for review to

Kittitas County Superior Court. Each petition alleged error in the Board’s -
finding that the County’s rural densities of one dwelling unit per three
acres violated the GMA. The BIAW Petitioners also assigned error to the
Board’s ﬁndings that the County failed to pr(;Vide fora Variety of rural
densities, and that the County’s Performance Based Cluster. Platting and
Planned Unit Development Zone violated the GMA. The development |
regulations at issue in Court of Appeals Case No. v2654.7-1-III consolidated
with Case No. 26548-0-I1I1 are earlier versions of several of the
development regulations at issue in this case and so there is a significant
overlap between the two sets of appeals.

On April 24, 2008, Kittitas County Superior Court Judge Cooper
issued an order staying the Board’s decision for the Agricultural-3 zone
(chapter 17.28 KCC) which has a density of one dwelling unit per three
acrés and is applied to the rurél area, the Rural-3 zone (chapter 17.30

KCC) which has a density of one dwelling unit per three acres and is

2 See Appendix Att. H, Kittitas Conservation et al. v. Kittitas County, No.
26547-1-111 consolidated with Central Washington Homebuilders .
Association et al. v. Eastern Washington Growth Management, et al.,
26548-0-III Commissioner’s Ruling p. 2 (January 15, 2008), p. H-2.
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applied to the rural area, the Performance Based Cluster Platting
development regulations (chapter 16.09 KCC), the Planned Unit
Development regulations (chapter 17.08 KCC); and the county’s platting
regﬁlations (chapter 16.04 KCC).> The Kittitas County Superior Court
stay also covered the Board’s finding of invaﬁdity for these development
- regulations and the Urban Residential Zone (chapter 17.22 KCC) and the
Forest and Range zone (chapter 17.56 Kce).! |

V.  ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

RAP 6.3 and RCW 34.05.518 govern direct review of the decisions

of environmental boards, including thé Growth Management Hearings
Boards, and provide that the Court should accept direct review based upon
the same standards upon which the Board should issue a certificate of
appealability, specifically if it “finds that delay in obtaining a final and
prompt determinat_ién of the issues would be detrimental to any party or

the public interest and either: (i) fundamental and urgent statewide or

* Central Washington Home Builders Association, the Building Industry

Association of Washington, and Mitchell F. Williams d/b/a MF Williams

Construction Co., Inc. v. Eastern Washington Growth Management

' Hearing Board, Kittitas County Conservation, RIDGE, and Futurewise,

Kittitas County Superior Court Case No. 08-2-00195-7 Memorandum

4Decision and Order of Stay pp. 2-9 (April 24, 2008) in Att. B pp. B-2-B-9.
Id. .
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regional issues are raised; or, (ii) the proceeding is likely to have

»3 Because the Board has issued a

significant precedential value.
- certificate of appealability and because all of the statutory criteria are met,
this court should accept direct review.

"A. A delay in obtaining a final and prompt determination of
the issues in this matter is detrimental to all parties and the
public interest.

In addressing this issue, the Board has held that:

It is important to have this matter decided by Division

Three of the Court of Appeals as soon as possible. The

issue will have great precedential value in Eastern

Washington and the State as a whole. The resolution of

these issues will be of great benefit to the parties and their

local constituencies.®

All parties are benefited by a rapid and binding resolution of this

case. Given the scope of the issues presented and the acreage affected by

the Board’s ruling, it seems unlikely that the losing side at the Superior

> RCW 34.05.518(5). RAP 6.3 provides:
The appellate court accepts direct review of a final decision of an administrative
agency in an adjudicative proceeding under RCW 34.05.518 and RCW
34.05.522 by entering an order or ruling accepting review. In requesting direct
review, the parties shall follow the procedures set forth in rule 6.2.

RAP 6.2(c) provides:

Regular Motion Procedure Governs. A motion for discretionary review is
governed by the motion procedure established by Title 17. :

§ Att. B, Certificate of Appealability at p: 4, p. B-4. The other Certificates of

Appealability have the same conclusion.
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Court level would fail to appeal.” Kittifas County Conservation is harmed
by delay because development applications can vest to the noncompliant
code even while an appeal is pending. Washington’s vesting law allows
appliéations to vest upon filing.® This harm is especially grave here,
where the Eastern Board made a finding of ihvalidity that would have
prevented vesting which the Kittitas County Superior Court has stayed.
Thus, even though the Board has found noncompliant and invalid the
County’s three acre rural zoning and other provisions, land can still be
divided during the pendency of the appeal, and housing that harms
working farms and forests, water quality, and the rﬁral area constructed.
As Kittitas County Conservation demoﬁstrated during the Hearing
bn the Merits in this matter, three acre plots lead to sprawl, degradation of
water quality, transportation and other public service provision problems,
and endanger farming and other natural resource industries, and imperil
water rights. Thus, the interests of Kittitas County Conservation and the
public are aided by a rapid resolutioﬁ of the appeal, allowing the County to
répair itS error in allowing urban densities in the rural area in the near

rather than far future.

T1d
8 RCW 36.70A.302.
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The BIAW and other appellants are aided by a rapid resolution as

~well. Even though applications can vest, property owners and the
businesses represented by BIAW and others still face uncertainty
regarding the future of density in Kittitas County for those properties
where the owner or potential purchaser is unable or unwilling to file a
permit application. Uncertainty regarding the development potential of a
property may make sale difficult, as well as making it fnore difﬁcult to
obtain financing for a pfoperty. - Furthermore, the long-term business
interests of BIAW and other developers are harmed by sprawl zoning.
Poorly flowing traffic, inadequate water and sewer, poor fire protection,
and a degraded environment are not good selling points for real estate. A
binding ruling requiring the County to fix its sprawl zoning will aid the
long-term economic health of the region, and the long—ferm interests 6f
BIAW and thé other appellants.

The courts will also benefit by granting this motion. There is
significant overlap between the issues in this case and the issues .in Court
of Appeals Case No. 26547-1-III consolidated with Case No. 26548-0-II1.
The three acre rural density is an issue in each case. The County’s
Performance Based Cluster Platting is an issue in each case. The Planned

Unit Development Zone is an issue in each case. It will be most efficient

14



to grant this motion. Consolidate them before the Court of Appeals and
decide them as one package. This will result in significant economies of
- judiciai resources. It also avoids the potential for inconsistent judicial
decisions on the same issue.

B. Fundamental and urgent statewide or regional issues are
raised.

The Board has found that “[t]he issues raised herein are
fundamental and of urgent regional and stateWide interest.”® As discussed
above, Kittitas County’s urban densitiés in the rural area are bad for water
quality and the environment. Water quality knows 1o borders; regional
supplies are at risk. Furthermore, traffic, wildfires, and agricultural
markets and communities are not constrained within the County. Adjacent
coﬁnties and the region as a whole stand to benefit from careful land use
planning in Kittités County.

Furthermore, Kittitas County’s noncompliant rﬁral densities create‘
an unfair playing field in the short-term for builders and developers
operating in adjacent GMA-compliant counties. In the long-term,
adequate rural densities aid the economic health of a région. In the

immediate future, though, it is more profitable to build sprawl housing

? Att. B, Certificate of Appealability at p. 4, p. B-4.
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without paying for infrastructure than it is to build at appropriate rural
levels, or pay for urban-level services. Thus, builders in Yakima, Grant,
and King counties must abide by GMA-compliant densities, while
competing with Kittitas County builders who havé an unfair competitive
advantage under the Kittitas County comprehensive plan found
noncompliant by the Board.

In addition, there are no cases from Division Three of the Court of
Appeals on the issue of what rural densities comply with the GMA. There
are no Division Three decisions on the requirements for clustéring and
planned unit development regulations. There are no Division Three
decisions on the \/;ariety of rural densities issue. There are no Division
Three decisions on RCW 36.70A.510°s and RCW 36.70.547’s
requirements that counties and cities “shall” discouragé incompatiblé uses
adjacent to the airports. ‘There are no Division Three decisions on stays of
Board decisions.

C. The procéeding is likely to have significant precedential
value. :

The Board has correctly noted that:
The issue will have great precedential value in Eastern Washington

and the State as a whole. . . It is unlikely that the Superior Court
will have the final review. Direct review by the Court of Appeals

16



will blg a more efficient use of the judicial system[’]s valuable
time.

In addition to the factors described above, in 2005, the Washington
Supreme Court noted in Viking Properties v. Holm that Growth Boards
cannot set “bright line rules” regarding density.!! Few decisions have
applied this ruling, and none have been considered by the Supreme
Court.”? The appellate courts have yet to provide binding guidance on
when a Board violates Viking Propertie; * bright-line rule cqnclusion, and
whether previous rulings from all three Boards holding that one dwelling
unit per five acres is the minimum rural density may be utilized as a
benchmark or presumption, or are a fact-based application of the GMA’s
prohibitions on urban growth outside urban growth areas.”® Clarity is
required, and Kittitas County Conservation requests that this court provide

guidance.

19 Att. B, Certificate of Appealability at p. 4, p. B-4.

Y Viking Properties, Inc. v. Holm, 155 Wn.2d 112, 118 P.3d 322 (2005).

> Normandy Parkv. CPSGMHB, 78630-5, a case involving urban densities and
bright-line rules, was granted review but then dismissed by the appellant.

13 Gold Star Resorts, Inc. v. Futurewise, 140 Wn. App. 378, ___, 166 P.3d 748,
760 — 61 (2007) (footnotes omitted) petition for review filed Wn. Supreme Ct. No.
80104 (Oct. 26, 2007) (Agid, J., concurring), noting that one dwelling unit per
five acres rulings in the Boards’ jurisprudence is a “rebuttable presumption,” not a
“bright-line rule.” .

17



~VI. CONCLUSION
For the reasons set forth herein, Kittitas County Conservation
respectfully requests that this court accept direct review of this matter.
RESPECTFULLY SUBMITTED and signed on this 14™ day of

May, 2008,

-~

Tim Trohimovich, WSBA No. 22367
Attorney for Petitioners Kittitas
County Conservation, RIDGE, |

and Futurewise
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CERTIFICATE

I certify that I mailed a copy of the foregoing KITTITAS
-COUNTY CONSERVATION’S, RIDGE’S, AND FUTUREWISE’S
MOTION FOR DISCRETIONARY REVIEW to the following attorneys
and parties at their following office addresses, postage prepaid, on May
14,2008. Service was also provided as shown below.

Ms. Martha Lantz Mr. Neil Caulkins
Licensing and Administrative Law Kittitas County Prosecuting
Division Attorney’s Office
1125 Washington St. SE, 205 W. 5™ Ave,, Rm 213
PO Box 40110 Ellensburg, WA 98926
Olympia, WA 98504-0110 :
X | By United States Mail X | By United States Mail
By Legal Messenger or Hand By Legal Messenger or Hand
Delivery Delivery
By Facsimile: (509) 574-6964 By Facsimile
By Federal Express or Overnight By Federal Express or
Mail prepaid Overnight Mail prepaid
X | By E-Mail: X | By E-Mail:
marthall @atg.wa.gov neil.caulkins@co.kittitas.wa.us
Teanaway Ridge, LLC Mr. Timothy Harris
PO Box 808 Mr. Andrew Cook
Cle Elum, WA 98922 . Building Industry Association of
Washington
111 21% Ave. SW
Olympia, WA 98507
X | By United States Mail X | By United States Mail
By Legal Messenger or Hand By Legal Messenger or Hand
Delivery » Delivery
By Facsimile: 360-586-3564 By Facsimile
By Federal Express or Overnight By Federal Express or
Mail prepaid Overnight Mail prepaid
By E-Mail: X | By E-Mail: andyc@biaw.com;
timothyh@biaw.com
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M. Jeff Slothower

Mr. Gregory McElroy

Lathrop, Winbauer, Harrel, Slothower ~ McElroy Law Firm, PLLC
& Denison L.L.P. 1808 N. 42" St.
P.O. Box 1088 . Seattle, WA 98103
Ellensburg, WA 98296
X | By United States Mail X | By United States Mail
By Legal Messenger or Hand By Legal Messenger or Hand
Delivery ' Delivery
By Facsimile: 360-586-3564 By Facsimile
By Federal Express or Overnight By Federal Express or
Mail prepaid Overnight Mail prepaid
X | By E-Mail: jslothower@lwhsd.com | X | By E-Mail:
gmcelroy@mcelroylaw.com

Eastern Washington Growth
Management Hearings Board

15 West Yakima, Suite 102

Son Vida, IT
2000 — 124™ Avenue NE, Suite B-100
Bellevue, WA 98005

Yakima, WA 98902
X | By United States Mail X | By United States Mail
By Legal Messenger or Hand By Legal Messenger or Hand
Delivery Delivery
By Facsimile: 360-586-3564 By Facsimile
By Federal Express or Overnight By Federal Express or
Mail prepaid Overnight Mail prepaid
X | By E-Mail: By E-Mail:
AAndreas@EW.GMHB.WA.GOV
Kittitas County Board of BIAW
Commissioners 111 21% Ave. SW
205 W. 5™ Ave. Olympia, Washington 98507
Ellensburg, WA 98926
X | By United' States Mail X | By United States Mail
By Legal Messenger or Hand By Legal Messenger or Hand
Delivery Delivery :
By Facsimile: 360-586-3564 By Facsimile
By Federal Express or Overnight By Federal Express or
Mail prepaid ‘ Overnight Mail prepaid
By E-Mail: By E-Mail:
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Kittitas County Auditor
205 W. 5™ Ave. .
Ellensburg, WA 98926

X | By United States Mail

By Legal Messenger.or Hand
Delivery

By Facsimile: 360-586-3564

By Federal Express or Overnight
Mail prepaid

By E-Mail:

Mr. Mitchell Williams
PO Box 1702
Ellensburg, WA 98926

X | By United States Mail

By Legal Messenger or Hand
Delivery

By Facsimile: 360-586-3564

By Federal Express or Overnight
Mail prepaid

By E-Mail:

Mr. Alexander W. Mackie
Mr. Patrick W. Ryan
Mr. Eric S. Merrifield

" Perkins Coie LLP

1201 Third Avenue, Suite 4800
- Seattle, Washington 98101-3099

X | By United States Mail

By Legal Messenger or Hand
Delivery

By Facsimile: 360-586-3564

By Federal Express or Overnight
Mail prepaid

X | By E-Mail:
amackie@perkinscoie.com;
pryan@perkinscoie.com;
emerrifield@perkinscoie.com

Central WA Home Builders Assoc.
3301 W. Nob Hill
Yakima, WA 98902

X | By United States-Mail

By Legal Messenger or Hand
Delivery

By Facsimile

By Federal Express or
Overnight Mail prepaid

By E-Mail:

Mr. Urban Eberhart
Kittitas County Farm Bureau Inc.
890 Kittitas Hwy.

_ Ellensburg, WA 98926

X | By United States Mail

By Legal Messenger or Hand
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By Federal Express or
Overnight Mail prepaid

By E-Mail:

By United States Mail
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movich, WSBA No. 22367 .
Attorney for Petitioners Kittitas County Conservation, RIDGE, and
Futurewise '

22



Appendix



b

© © © N O U H oW N

)
»n

V.

A K

State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
- FOR EASTERN WASHINGTON

| KITTITAS COUNTY CONSERVATION,

RIDGE, FUTUREWISE,

Petitioners,

KITTITAS COUNTY,
Respondent,

SON VIDA II, TEANAWAY RIDGE, LLC,
BUILDING INDUSTRY ASSOCIATION OF
WASHINGTON (BIAW), CENTRAL
WASHINGTON HOME BUILDERS
ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS COUNTY
FARM BUREAU, |

Intervenors. -

Case No. 07-1-0015

-FINAL DECISION ORDER

I. SYNOPSIS
A Petition for Review was timely filed by Kittitas County Conservation, RIDGE, and

|| Futurewise (Petitioners), challenging a number of development regulations adopted by

Kittitas County (County) in its Development Code Update, Ordinance 2007-22. The

Petitioners raised eight issues contending the County failed to Comp!y with the Growth
Management Act (GMA) and yiolated the following statutes: RCW 36.70A.020, Goals 1-3, 5
6, 8-10, 11-12; 36.70A.040; 36.70A.060; 36.70A.070; 36.70A.110; 36.70A.130; o
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{|regulations in Ordinance 2007-22 are in compllance Wlth the GMA, (2) the Petitioners’ lss_ues
‘are moot, misapplications of the law, and (3) the Petitioners’ issues do _not justify an
{|issuance of an order of invalidity. The COunty also contends many of the Petitioners’ issues

- wrll be resolved by the adoption of its new Comprehensrve Plan and development code. The

given greater than substantial deference; the Petitioners have a high burden to show the ..

(GMA) and are presumed valid. The Intervernos contend that before the Eastern

|| Washington Growth Management Hearings Board (Board) can find an actlon clearly

|| the Board’s analysis for every issue here in the Synopsis, only a summary of the conclusions

- (CWHBA); Mitchell Williams, d/b/a MF Williams Construction Co; Teanaway Ridge, LL.C; Kittitas County Farm

36. 7OA 177; and 36 70A.510. In addition, the Petltloners contend the County’s development
regulatlons at issue in the petition, if found non compliant, Warrant invalidity.

The Respondentland Intervenors? argue three ponnts (1) the amended development

County and Intervenors argue the Countys plannlng deClSlon is presumed valid and is to be

County s decision was clearly erroneous; and the Petltloners have failed to meet this burden
in thls matter The Intervenors argue the County’s development regulations, as amended by

Ordinance 2007-22, were adopted pursuant to Washlngton State s Growth Management Act

erroneOus, the Board must be left with the firm and definite conviction that a mistake has
been committed. The Intervenors also argue the proper burden of proof cannot be
overstated. | _ '

The Board studied the issues as. presented and determlned from the parties’
arguments the record, past Hearings Boards decisions, case law, and the requirements set

forth in the GMA whetherf the County complled with RCW 36 7OA Rather than reiteraté

will be given.
The Board finds the Petitioners carrled the|r burden of proof in the followmg issues:

No 1 (rural densntles), No. 2 (urban uses in rural areas), No. 3 (urban uses in agrlcultural

: Kll.[ll.’lS County. .
2 Son Vida II; Building Industry Assocmtlon of Washington (BIAW); Central Washington Home Builders Assoc1at10n

Bureau. )
: Eastern Washington
. . : : Growth Management Hearings Board
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|| lands of long -térm significance), No. 4 (water quahty and quantity on land with common

ownership), No. 6 (Highway Commercial Zone), No. 7 (one-time splits), and No. 8 (Alrport

Zone uses).
The Board finds the Petitioners failed to carry their burden of proof in the following
issue: No 5 (urban governmental services outside of urban growth areas).
II. INVALIDITY

The Board further grants the Petitioners’ request for a finding of invalidity and finds

the Countys actions argued in Issue No. 1 invalid. (See section VI below).

III PROCEDURAL HISTORY
On September 24, 2007, KIITIT/—\S COUNTY CONSERVATION, RIDGE, and
FUTUREWISE, by and through their representatiVe, Keith Scully, filed a Petition for Review.
| On October 9, 2007 the Board received SON VIDA II and TEANAWAY RIDGE, LLC's,

Motions to Intervene m EWGMHB Case No. 07-1-0015.
On October 15, 2007 the Board received BIAW'S, CWHBAS and MITCHELL

WILLIAMS’, Motion to Intervene in EWGMHB Case No. 07-1-0015. Also on October 15,
2007, the Board received Kittitas County Farm Bureau, Inc., Motion to Intervene in

EWGMHB Case No. 07-1-0015. _
On October 22, 2007, the Board heard the Motions to Intervene filed by the

| aforementioned parties before the Prehearing conference. The Board grants Intervenor -

status to Son Vida, II, Teanaway Ridge, LLC, BIAW, CWHBA, Mitchell Willrams, and Kittitas

Coun'ty Farm Bureau. The parties are intervening on behalf of the Respondent. The

|| Intervenors are insl.;tructed to file one consolidated hearing on the merits brief on-the due

date provided in the schedule below.

On October 22, 2007, the Board held the telephonic Prehearing conference.' Present
were John Roskelley, Presiding Officer, and Board Members, Dennis Dellwo and Joyce
Mulliken. Present for the Petitioners were Keith Scully. Present for the Respondent was Nell
Caulkins. Present for Intervenors Son Vida, II, and Teanaway Ridge, LLC, was Jeff

Slothower. Present for Intervenors BIAW, Central Washmgton Home Builders Assocration

Eastern Washington . |-

Growth Management Hearings Board
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{and Mitchell Williams was Andrew Cook. Present for Intervenor Kittitas County Farm Bureau.

'was Gregory McElroy.

| Kittitas County’s Motion to Consdlidéte or in the Alternative S'taykorDismi‘ss.

to Consolidate, Stay, or Dismiss.

|| was Jeff Slothower. Present for Intervenors BiAW, Central Washihgton Home Builders

|| Farm Bureau was Gregory.McElroy.

Page 4 . ' ' A_ -4 Fax: 509-574-6964

. On October 22, 2007, the Board issued its Prehearing Order. |
On November 13, 2007, the Board received Intervenors Son Vida II; and Teanaway

Ridge, LLC's Partial Motion to Dismiss/or in the Alternative Stay. The Board also feceived

On November 20, 2007 the Board received Petitioners’ Re’spovnse to,M_otions to
Dlsmlss Consolldate and/or Stay |

On November 30, 2007, the Board recelved Intervenors Son Vlda s 11 Reply to
Petitioners’ Response to Motlons to Dismiss, ‘Consolidate, and/or Stay and Declaratlon of

Jeff Slothower. The Board also received Respondent Kittitas County’s Rebuttal in its Motion

On December 14, 2007, the Board held a telephonic h10tion hearing. Present were
John Roskelley, Presiding Officer, and Board Members, Denhis Déllwo and .Joy_ce Mulliken.
Present for the Petitioners were Keith Scully. Present for the'Respondent was Neil Caulkins.
Present for Intervenors Son Vidé, 1T, and‘Téanaway Ridge, LLC, was Jeff Slothower. Present
for Interv"enoré BIAW, Central Washin‘gton Home Builders Association, and Mitchell Williams
was Andrew Cook. Prese-n.t for Intervenor Kittitas Cou’nty Farm Bureau was Gregory
McElroy. | | | |

On Déc_ember 19, 2007, the Board issued its Order on Motions.

On February 13,42008, the Board held the hearing on the merits. Present were John.
Roskelley, Presiding Officer, and Board Members, Dennis Dellwo and'Joyce ,Mullik'en.
Present for the Petitioners were Tim Trohimovich. Presenf for thé Resbondent was Neil

Caulkins and Darryl Piercy. Present for Intervenors Son Vida, II, and Teanaway Ridge, LLC,

Associétion, and Mitchell Williams was Andrew Cook. Present for Intervenor Kittitas County

Eastern Washington
Growth Management Hearings Board
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IV. PRESUMPTION OF VALIDITY, BURDEN OF PROOF AND STANDARD OF
' REVIEW . |
Comprehensrve pians and development regulations (and amendments thereto) -
adopted pursuant to Growth Management Act ("GMA" or “Act”) are presumed valid upon :
adoption by the local government. RCW 36.70A.320. The burden is on the Petitioners to

demonstrate that any action taken by the respondent jurisd_ivcti-on is_. not in compliance with

|lthe Act. The Board ™. .. shall find compliance uriless it determines that the action by the .

. County. . . Is clearly erroneous in vrew of the entire record before the Board and in light
of the goals and requirements of [Growth Management Actl.” RCW 36.70A.320. To ﬁnd an

action clearly erroneous, the Board must be ™. . . left with the firm and definite conviction

|| that a mistake has been committed.” Department of ECology v-f' Central Puvget Souhd

Growth Managementﬁear/ngs Board, 142 Wn.2d 543, 552, 14 P.3d 133 (2000).

The Hearings Board will grant deferericé to counties and cities in how they plan "

under Growth Management Act (GMA). RCW 36.70A.3201. But} as't_he Court has sta'ted,

“local discretion is bounded‘, however, by the goals and requirements of the GMA.” King
County v. Central Puget Sound.Growth Management /—/ear/ngs Board, 142 Wn.2d 543, 561,
14 P.2d 133 (2000). It has been further recognized that “[c]onsistent with King Countj(, and
notwithstanding the ‘deference’ language of RCW 36.7OA.3201, the Board acts properly
when it foregoes deference to a . . . plan that is not ‘consistent with the requirements and
goals of the GMA.” Thurston County v. Cooper Point Association, 108 Wn. App. 429, 444, 31|
P.3d 28 (2001). ‘

- The Hearings Board has jurisdiction over the subject matter of the Petition for

Review. RCW 36.70A.280(1)(a). _
V. ISSUES AND DISCUSSION

|| Issue No. 1:

Does Kittitas County’s failure to eliminate densities greater than one dwelling unit per
five acres in rural areas outside of the urban growth areas and limited areas of more
intensive rural development (LAMIRDs) in chapters 16.09, 17.08, 17.12, 17.22, 17.24,

117.28, 17.30, and 17 56 Kittitas County Code (KCC) Vioiate RCW 36.70A.020 (1 -2, 8-10,

Eastern Washington
Growth Management Hearings Board
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| Petltloners

| Kittitas County are non- compllant with the GMA. Since there have been no changes in the

| areas. The Petitioners argue all three Growth Boards have held the “rnln,lmum rural density

|| are the tool by which counties implement their co.mprehensive plan and must be consistent

12), 3.670A.040, 36.70A.070, 36.70A.110 and 36.70A.130?

The Parties’ Position:

| The key issue in the Petitioners’ Issue No 1 in this case is S|m|lar in content and
argument to their Issue No. 1 in Case No. 07- 1- OOO4c prlmarlly that the County allows rural
land use de5|gnat|ons that violate the GMA by allowing urban growth ln the rural area. In

Case No. 07-1- 0004c, the Board ruled that densities of 1 du/3 acres in the rural area of

law slnce Case No, 07-1-0004c was decided, and there are no dlfferences in material fact,
the Petitioners believe the Board‘éhould again find the Coun'ty out of.compliance in this
issue. | | { o | | | L
The Petitioners cite RCW 36.70A.070(5)(b) and RCW 36.70A.110(1) to emphasize
their argument that the rural element shall provide appropriate rural densities and uses not

characterized by urban growt_h'and urban groy\lth is p'roh,i_bitedo.uts'lde of urban growth

is 1 dwelling unit per 5 acres of land”, and emphasize this determination.is not a “bright
line” rule, but rather a county’s discretion on rural lot sizes or density, is limited by the |

GMA, and must be justified in the record. The Petitioners contend development regulations

wrth the plan.

According to the Petitioners, in Diefi/ v. Mason County, the Court of Appeals
determined that residential densities of one h_ousrng unit, or more, per 2.5 acres’ “would
allow for urban-like development, not conslstent"with prlmarlly agricultural uses.* The

Petitioners also point to the United States Census of Agriculture, which shows the average

* Petitioners’ HOM brief at 8.
* Diehl v. Mason County, 94 Wn. App. 645, 656,-972 P.2d 543, 548 (1999).
’ Eastern Washington

Growth Management Hearings Board
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size of a small farm in Kittitas County to be 5.68 acres.5 AjocOrding to.the Petitionere, this is -
almost twice the minimum deneity. in the Agricultural-3 and Rural-3 zones found in Kittitas :
County. The Petitioners cite to 7Tugwell v. Kittitas Countj/ where the}'Court of‘Appeals
determrned that parcels of less than 20 acres are too small to farm and are incompatible |
with the primary use of land as defined in RCW 36.70A.170.° Also, the Petrtloners contend
the re-ports and previous cases, as to the size of farms and their viability, show that five
acres or more is needed to ensure agncultural viability and rural character. '

_ The Petitioners contend water quantrty and quahty is |mpacted by small acreage Iots".
and violates the GMA, specrfrcally Goal 10 in RCW 36.70A.020 and RCW -
36.70A. O70(5)(c)(vr) The Countys development regulatrons according to the Petrtroners

must be consistent with its Comprehensive Plan (CP) and must comply with both the GMA's

| goals and requirements to protect surface and ground water qualrty and quantrty

In addition, the Petitioners argue urban densrtr_es of 1 du/3 acres violate RCW
36.70A.110(1), which requires the County to encourage urban growth in.urban areas. This
Board found the County’s rural element fails to do this in Case No 07-1-0004c by aHowrng

“147, 714 building lots in the rural area through rezones and subdivisions into three acre.

lots.””

The Petitioners further argue that prior Board cases, which found 2.5 acre lots in

rural areas compliant, is not applicable in this ease because the County‘has' not developed -

| the required written record explaining how local circumstances are applicable and the GMA

is satisfied.®
The Petitioners contend several of the County’s land use zones, Urban Residential -

Zone, Historic Trailer Court (HTC) Zone, Forest and Range Zone and Performance Based

SUS. Dept. of Agriculture National Agriculturai Statistics Service, 2002 Census of Agi‘icnlture Washington State and
County Data Volume 1, Geographic Area Series Part 47 AC-02-A-47 p. 240 (June 2004).
8 Tugwell v. Kittitas County, 90 Wn. App. 1, 9, 951 P.2d 272, 276 (1997). ‘

|7 Petitioners’ HOM brief at 11citing to 07-1-0004c FDO.

§ Petitioners’ HOM brief at 12 citing to RCW 36.70A.070(5)(a).
' Eastern Washington
Growth Management Hearings Board
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Cluster.Platting allow urban-like densities in the rural areas, as does KCC 17.08.022 | |
Accessory Dwelllng Unit, which permlts a detached unlt from the pnmary residence. The
Petitiohers argue that all three Hearings Boards have found these urban-like:zones out. of
compliance in other cases and this Board shoulddo SO here. _ '

In conclusion, the Petitioners request the Board to find the provisions of KCC
chapters 16.09, 17. 08 17.12, 17.22, 17.24, 17. 28' 17.30, -ahd'17 56 violate the GMA and

remand them to the County for actlon conSIStent w;th the GMA

Resgonden

The Respondent Klttltas County, contends its proposed revisions to its CP “will l[imit

|| where the denser zones can be.” Basically, the County raises a defense that it-is in the

process of adopting an ordinance that will rectify many of the Petitioners’ concerns. The
County argues the Urban Reside’ntial Zone will be limited to areas within-the Urban Grthh .
Areas (UGA), and the Ac_céssory Dwelling Unit chapter will be subject to underlying zoning
densities and reviewed by administrative means. The Respondent points out the HTC zone
is simply recognition of existing trailer courts and does Aot allow for the creation of new
ones unless the trailer courts comply with the underlying zonfng densntles In addition, the
Respondent contends the Forest and Range Zone cannot be divided more densely than 1 |

du/5 acres. The Respondent also contends bonus-density will not create lots denser than 1

du/3 acres and a bonus will not be avallable for three- -acre parcels.

Intervenors:
The Kittitas County Farm Bureau, Central Washington Home Builders Association,

Mitchell Williams, Building Industry of Wasnington and Teanaway Ridge L.L.C., collectively

1| called the Intervenors, arg‘ue the Board "shou'ld dismiss the claim by the Petitioners that “the

GMA imposes a bright line rule of one dwelling unit per five acres‘.”10 The Intervenors

contend the GMA mandates a bottom-up planning approach, and the Viking Properﬁés V.

? Respondent’s HOM brief at 2.

m_lntervenors’ HOM brief at 5.
' - - Eastern Washington
Growth Management Hearings.Board
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|| requiring a minimum denSity of 1 du/5 acres within the rural areas. Instead, the GMA aiiows

| decisions, the Intervenors contend the courts have held there is no bright line of 1 du/5.

' performance-based cluster platting is permitted under the GMA as an innovative technique, -

| and the “soon to be adopted”f’deveiopment regulations protect open space and restrict

|| Petitioners Reply:

Holm ruling held that Hearings Boards do not have the a.othority to impose a bright iine,' nor.
elevate certain goals,-such as reducing sprawi and encouraging urban deveiopment inthe

urban areas to a-higher priority than other goals such as affordable housmg, economic :

development and property rights ,
The Intervenors contend the GMA is absent of any reference to a bright line rule

local Jurisdictions to apply innovative ‘techniques, such as clustering, which Kittitas County S

Rural-3 Zone aiiows Contrary to the Petitioners assertion concerning Diehl v. Mason

County™, and their argurhent concerning i///<//7g13 and the Gold Star v. Futurewise®®

acre rural density. _ ,
The Intervenors further argue the County’s ’deveiopment regulations for

density bonuses.®

» The Petitioners contend the County’s argument that pending development code
regulations will moot many. of the Petitioners’ issues is incorrect. The Petitioners argue an
issue is moot only if a board can no longer provide effective relief. Furthermore, the
Petitioners contend the proposal to enact somethin_g is very different from actually doing so,.
and the issues are not moot until GMA-compliant development reguiatione have been

enacted. According to the Pétitic_)ne-rs, while the Intervenors argument that a stay has been

| " Gold Star Resorts v. Futurewise, 140 Wn. App. 378, 166 P.3d (2007).

H Viking Properties, Inc. v. Holm, 155 Wn.2d 112 (2005) (holding that the Growth Manacement Hearings Board does not
have the authority to establish public policy, such as bright i line r ules).

2 Intervenors’ HOM brief at 5.

P1d.

5 Intervenors HOM brief at 14-15.

Eastern Washington
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issued in the County’s appeal of 07-1-0004c is true, the stay does not cover this case and,
in fact, stay s only certaln issues in the prior case. The Petitioners contend the Board stil
has authonty over this case.

Board Analvsns
There are several components to Issue No. 1 that need to be addressed by the

||Board. The pnmary issue is whether Kittitas County falled to eliminate densities greater

than 1 du/5 acres in rural areas outside of the urban growth areas and limited areas of
more intensive rural development (LAMIRDS), and whether certaln provisions of the
development code allow inappropriate densities. But there are also two other underlymg
issues raised by the Respondent and Intervenors that also need to be addressed; that of
the challenge being moot, and the question of the lmpact of the court’s stay in Case No 07-
1-0004c. The Board will address these two issues first.

The County claims to be in the process of enacting an ordinance to correct many of
the challenged items and, as such, believes many, if not all, the Petitioners’ issues are
moot. The Board disagrees. The mere fact the County i‘s working on a new ordinance it

believes will remedy the Petitioners’ concerns does not provide a basis for an issue to be

| moot. The issue is moot only if the Board can no longer provide effective relief. In Orwick v.

Seattle*® the court provided a definition of moot and this was later cited by the Central
Board in McVittie v. Snohomish County.r” This Board adheres to the same definition:

In Orwick v. Seattle, 103 Wn 2d 249 (1984), the court stated, “A case is oot
if a court can no longer provide effective relief.” The Orwick court also
recognized an exception to moot cases involving “matters of contlnurng and

substantial pub[rc interest.”

A proposal by the County to enact future legislation is irrelevant to the Petitioners’
issues, which are not moot until compliant rle\, elop ,e_‘t reg aulations hat/p been put in piace.

In this case, the Board can still provide effectlve relief to the Petitioners.

P

1 Orwick v. Seattle, 103 Wn 2d 249 (1984).

"7 Jody McVitiie et al., v. Snohom13h County etal,, CPSGMHB Case No 99-3-0016c, FDO (Feb. 9, 2000).

Eastern Washington
Growth Management Hearings Board
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In the matter of the Court’s stay of Case No. 07-1-0004c and its effect on this.case,
the stay does not cover this appeal The court—lssued stay does not change the non-
compliant nature of the County’s CP provisions; it only stays the County’s duty to comply
with the Board’s schedule for compllance _ o ' ‘

As to the primary issue of three-acre zoning, in Case No. 07-1- OOO4c the Board
found the County out of comphance for allowing urban-like densities m the rural areas, in
partlcular the County’s Agriculture-3.and Rural-3 zoning. As such,. the Board concluded |

The Board finds that the densities allowed by regulations Agriculture-3 and -
Rural-3 are urban in the rural element-and not in compliance with the Growth.
Management Act and the County has not developed a written record

explaining how the rural elemént harmonizes the planning goals in the GMA
and meets the requirements of the Act.*®

The critical statement in the Board's conclusion is ®...the County has not developed a -

 written record explaining how the rural element harmoniz_es the plan_ning goals in the GMA |-

and meets the requirements of the Act”. The preparation of this written record is a GMA
requirement found in RCW 36.70A.070(5)(a). | |

The Petitioners in this case have shown through definitions,- expert opinion, statutes
and past court and board dec1510ns that 1 du/3 acre zoning allowed in the County is more
urban-like in nature and violates the GMA. This is not a “bright line” definition as the '
Respondent and Intervenors would like us to find, rather it is the end-result of an
accumulation of quantitative data which points to an appropriate lot size for rural -

development. As the GMA requires, the County may apply Iocal circumstances to its rural

{element in deciding density, but it also must develop a w'ritten"record explaining how the

rural element meets the requlrements of the GMA. The County has falled to do this.
The Petltloners have shown the following: (1) that GMA requirements, such as RCW

1136.70A.070(5)(2), control over goals, as the Supreme Court wrote in Lewis County 19,(2)

18 KCC et. al., v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO (Aug. 20, 2007).

" | ewis County v. WWGMHB, 157 Wn.2d 488, 504, 139 P.3d 1096, 1104 (2006).

‘Eastern Washington
Growth Management Hearings Board
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1| that small urban like lots affect water quality and quantity®®; (3) that urban growth refers to

Il primary use of iand for. agncuiture”, (4) that the rurai element shali provrde denSIties R

' conSIStent with rural character®?; (5) that development regulations shail be consrstent wrth a

|acre zoning throughout Kittitas County fails to prov1de for a variety of rural densnties nd"

 pegitioners HOM brief at 9-11.
|2 RCW 36.70A.030(18). -

growth which makes intensive use of land to such a degree as to be incompatibie wrth the

county’s comprehensrve plan®; (6) that Tugwe// V. /(/Zz‘/tas Coum“ysuggests the size of a iot

to produce food or other agriculturai products is greater than five acres”, (7) that three-

(8) that in the Go/d Star Resorts v, Fuz‘uremse” the court held that the Growth Boards
retain some discretion as to what is urban and what is rural based on. iocai urcumstances
and the written record, as Iong as Viking is taken into conSIderation

The Board stands by its decrsron in Case No. 07-1-0004c, whlch concerns three -acre
zoning in Kittitas County. Rather than reiterate the same anaiy5|s for this case the Board
incorporates by reference in its entirety the Board Anaiysrs set forth in Legai Issue No. 1 for
the prior case, Kittitas Conservatlon eta/ EWGMHB Case No. 07-1-0004; FDO at 15-17.

As for the other provisions of the County’s development code, including KCC 17.22,
Urban Residential Zone; KCC 17.24, Historic Trailer Court Zone,; KCC i7-.56, Forest and
Range Zone; KCC 16.09, Performance Based Cluster Platting; and KCC 17.08.022, Accessory
Dwelling Unit, which the Petitioners contend allow urban-like densities in the rural areas, .
the Board will address each ohe:separateiy. ' ' o

In their HOM brief, the Respond_ent indicates that the amendment :currently under

consideration by the County, KCC 17.22 Urban Residential Zone, “will be limited to areas

2 RCW 36.70A.070(5)(b).
2 RCW 36.70A.040.
% Tugwell v. Kittitas County, 90 Wn. App.1, 9,951 P.2d 272,276 (1997).

Petitionels HOM briefat 11.

% Gold Star Resorts v. Futurewise, 140 Wn. A)p 378, 16( P.3d 748 (2007).
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within the Urban Growth Areas (UGA’s) and those areas formerly designated Urban

Residential that are outside a UGA will immediately become Rural and subject o those

densities:"?’ This statement indicates to the Board that the Countyrecogniz_es its Urban
Residential Zone is out of"com‘b.li'ance and it will arnv:end KC_C 17.22in its 'upcorning code
revision. But until such a code revision, the Board finds the_ County. out of compliance in this
issue. | o | . o

~ According to the Petitioners, KCC 17.24 HiStoric Trailer Court Zone is allowed outside

of urban growth areas and allows for urban density, The County argues KCC 17.24 is just

recognition of existing trarler courts and the creatlon of new ones is not allowed unless they
comply with the underlyrng zoning. The Board agrees with the Respondent. KCC 1.7.24

recognizes an existing use and specifically states, “The purpose and intent of the trailer

court zone is to recognize established mobile 'home" developm,ent’s located in Kittitas County.

No further expansion of these developments is allowed."”

_ .KCC 17.56 Forest and 'Range: Zone has a minimum lot size of twenty actes, but also
allows one- half“ac‘re minimum lot sizes for any lot Within an approved platted cluster
subdrvrsron served by pubhc water and sewer, and six-thousand square feet for lots on
exrstrng municipal sewer and water systems There is no maximum density. In their brlef
the Respondent acknowledges, “[T]here will be no bonus densrty that will create lots denser
than one unit per three acres” and “[TThere will be no bonus density available for three- -acre
parcels and the bonus densrty. available for five-acre parcels cannot create anything smaller
than three acres in size.”?® The Board agrees with the Petitioners that allowing for the

creation of three acre lots within the rural area effeCtive’ly permits urban density in the rural

area and finds KCC 17. 56 out of complrance with the GMA.,

As wrth the Urban Resrdentral Zone the County recognlzes KCC 17 08.022 Accessory

" Respondent’s HOM brief at 3.
% KCC 17.24.010 (emphasis added).

* Respondent’s HOM brief at 3.

Eastern Washington
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Dwelling Unit is out of compliance and "will be remedled” 30 KCC 17.08.022 fails to prowde
that an accessory dwelling unit must comply Wlth any densrty limits for the few zones that

have them. The Board agrees with the Petitioners and finds KCC. 17 08.022 is out of

'compllance for allowing urban llke growth in the rural areas.

The. Board found the County’s KCC 16.09 Performance Based Cluster Platting, out of

compliance in Case No. 07-1- 0004c¢ and reaches the same conclusion here. KCC 16.09

allows densrtles of 1 du/l 5 acres for the Agnculture =3 and Rura! 3 zones and densities of 1

du/2 5 acres in the Agnculture -5 and Rural-5 zones These densrtles are urban densrtres

violate the GMA, and are out of compllance , , ,
KCC 17 12 Zones Desngnated ~Map divides the County into 22 zones two of Whlch

are KCC 17.28 Agriculture-3 and KCC 17.30 Rural- 3, which have been found by-this Board

to be non- compliant, The Official Zoning Map of Klttltas County is referenced through KCC

17.12. The zones are established and shown on the Ofﬂcral Zonln__g Map and are "...as much

a part of this title as if the matters and information set forth by said maps were all fullly

described herein.”*! As such, the Board finds KCC 17.12 out of compliance in regards to

KCC 17.28 and KCC 17.30.

Conclusion: A ‘
The Petitioners have carned their burden of proof and shown by clear and convmcmg

evidence that the actions of the County, complained of herein, are clearly erroneous in view
of the entire record before the_ Board and in light of the goals and requirements of the
Growth Management Act. The Board finds that the densities allowed by Agriculture-3 (KCC

17.28) and Rural-3 (KCC 17.30) are urban in the rural element and not in compliance with

|| the Growth Management Act and the County has not developed a Written record explaining

how the rural element harmonizes the planning goals in the GMA and meets the

requirements of the Act. The Board also finds that Kittitas County Code Chapters 1'6.09,

014,

3 Kitiitas County Code, Title 17, Zoning, KCC17.12.020, p. 21
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17.08, 17.124(zoning map), 17.22, and 17.56 allow urban-like densities in the rural areas
and are not in compliance with the GMA. T o |

" The Board finds the Petitioners have failed to carry 'their b‘u‘rden of proof in regards |
to KCC 17.24, the" His.toric Trailer Co'ur't Zone.This provision of t_he KC'C‘ IS in compliance.:
Issue No. 2: | | | ‘

Does Klttltas County’s failure to prohlblt urban uses and urban development in rural
areas in chapters 16.09, 17.12, 17.29, and 17.36 KCC and the failure to include standards

to protect the fural area violate RCW 36.70A. 020 (1 -2, 8-10, 12),.36.70A.040, 36.70A.070,
|36.70A.110, and 36.70A.1307 .

The Parties’ Position:

Petitioners: |

The Petitioners contend the County impermissibly allows urban uses in its rural area
and fails to include standards to protect the rural charaeter as required by RCW
36.70A.070(5)(b) and RCW 36.70A.110(1). The Petitioners also argué rural character has
both a “functional and a visual component” as determined in 'Vashon-MaUry v. King Cb_unty |
The functional component refers to a dependency on a “rural setting” and the visual
component refers to the “visual character of the t_radiﬁonal rural landscape.”? The
Petitioners contend there are two exceptions to the prohibition 'on urban growth in rdral
areas: (1) uses dependent on location in a rural area, such as saw mills and eampgrounds,
and (2) essential public facilities as described in RCW 36.70A.200(1).

The County recognizes RCW 36.70A.070(5)(c) and its requirement to contain and
control rural development, but permits uses in the Agricultural-20 Zone inconsistent with its
own definition of rural character in the KCC. The Petitioners argue the County’s | '

development regulations must be “_consistent with and implement the comprehensive.

plan.. ”33 According to the Petitioners, ! FF 17 ')Q A-20 ,Anrmllhnra! ZO!".E nllm/\' urban uses

(AL S LRV}

in the rural area, such as kennels auctlons hospitals, museums and convalescen homes.

2 Vashon-Mamy v. King County, CPSGMHB Case No. 95-3-0008, FDO at 48, 1995 WL 903209 (Oct. 23, 1995).

3 RCW 36.70. 040(4)(d)
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|intact rural character and limit the size of development”, but the KCC fails to have

 development standards or size llmltatlons to preserve rural character vrsually, or protectlons

'manufactured home parks, hotels, motels condominiums, retail businesses, commercral—

' Respondent:

1| ¥ Petitioner’s HOM brief at 19.

The Petitioners point out the Western Board cited kennels and auction houses in rural areas
as examples of non—resou-rce based uses prohibited outside UGAs when it invalidated similar
provisions in-Mason County o | - | o

The Petitioners agree some types of hospitals, museums, and convalescent homes

“might be permrssrble in the rural area; if Kittitas County had standards in place to keep' -

for natural resources such as water, from over srzed institutions.>

Additionally, the Petltloners argue that KCC 17 29 A- 20 also allows in. the
Agricultural-20 Zone “any use not listed Wthh is nearly identical to a llsted use as Judged
by the administrative official...” The Petitioners _contend_ this violates the GMA in that it
does not limit the allowed uses to those that are not urban development, thus lacking
adequate standards for staff.

The Petitioners contend KCC 17.36, the Planned Unlt Development (PUD) Zone

allows a variety of urban uses in the rural area, such as multi-family structures,

recreation busrnesses restaurants, cafes taverns, cocktail bars and any other srmllar uses.
The Petitioners argue these uses are rot limited to those that serve the rural areas, do not
include standards to protect rural character, and do not comply with RCW 36.7OA.O7O(55)(c).
In addltion, the Petltloners claim the PUD Zone does not include any maximum density for
the residential uses it allows in the rural areas, and lacks the standards this Board held were|

necessary to comply with the GMA in Case No. 07-1-0004(:'.'37

* Dawes v. Mason County, WW uM’ Case No 96-2-0023, Order Finding Invalidity (Jan. 14, 1999).

% KCC 17.29.020(18).
¥ Kittitas County Conservation et al., v. Kltutas County et al., EWGMHB Case No. 07-1-0004c, FDO at 47-54 (August

20, 2007).
Eastern Washington
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The Respondent contends PUD’s are allowed under the GMA and all developments in

| PUD’s permltted in Kittitas County must comply with rural zonlng densities. In addltion

PUD’s must go through an extensive p_ublrc process to ensure compatibility with the rural '

_character.

Intervenors: .
The Intervenors point out the Petltloners failed to brlef KCC 16.09 and KCC 17. 12

under this issue. Therefore they belreve these two arguments are abandoned.

The Intervenors contend local governments can achleve a varrety of rural densrtles

{{and uses through “ciusterrng, densrty transfer desrgn gurdelrnes conservatron easements,

and other innovative technrques ”38 They argue this portron of the GMA" expressly grants

local governments discretion in establishing the pattern of rural densrtles and uses.”

The Intervenors discuss each use allowed in the Ag_ncultural -20 Zone that is.

|| addressed by the Petitioners in their brief, such as kennels, auctions, hospitals, museums

and convalescent homes. Acc‘-o‘rding to the Intervenors, the Peti'tione'rs fail to understand A
rural and agricultural uses in the County For instance, kennels are numerous in the

agricultural zones because: dogs are kept, raised and sold specrﬂcally to work wrth lrvestock '
and museums, hospitals and l_arger.burldlngs_would be under the County's development

regulations, which limit their size, and state regulations, which require permitting and new ‘

|| water rights. The Intervenors contend that KCC 17.29 A-20 Agricultural Zone is

implemented in conjunction with the CountY’s CP, develop_rnent regdlatione, and other state
regulations and, when taken -together, do hot al-low(urb'an uses in rural areas.

The Intervenors contend KCC 17.36, Planned Unit Developments, allows for local

| planning based on local circumstances and is intended by the County to 'be one of the tools.

it needs to meet the goals in the GMA. KCC 17.36 provides for a detailed preliminary

development plan prior to approval of a PUD, and a final development plan. The

* RCW 36.70A.070(5)(b)-

¥ Intervenors” HOM brief at 16.
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Intervenors argue there is no mandatory minimum density required in lands designated for

rural uses, but instead the GMA r_eduires innovative land u'sefmanagement technidues,

including PUD’s.” B | B |
According to the Intervenors, the PUD ordinance must be read in conJunctron with

other state laws, including avallablllty of water rights from the Department of Ecology

(DOE).

, Petltloners Replv

The Petitioners did not respond to the Respondents and Intervenors’ bnefs _

Board Analv5|s
The Board agrees w1th the Intervenors concernlng KCC 16.09 and KCC 17.12. It is

not enough to just list the provisions in the issue statement. The Petitioners must address
the provision(s) in their argument and, if they fail to do so, the provisions or issue is |
considered abandoned. The Petitioners failed to bnef these two provisions in this issue and
are therefore deémed abandoned '

The Board will examine KCC 17.29 A- 20 Agnculture Zone and KCC 17.36 Planned
Unit Development separately. | |

KCC 17.29 sets forth.certain permitted and conditional uses in the,A-ZO_or
Agricultural Zone. The purpose stated in KCC 17.29 is to “...preserve fertile farmland from

encroachment by nonagricultural'land oses; and protect the rights and traditions of those

erigaged in agriculture.”* According to KCC'17.29, a variety of agricultural-related uses are

permitted outright and many other uses are allowed. by’conditional use, including those the
Petitioners argue are not allowed in the rural zone. There is also the open-ended provision-

which allows “any use not listed which is nearly ldentrcal toa Ilsted use, as Judged by the |

administrative official...”*

“RCW 36.70A.090.
' KCC 17.29.010

2 KCC 17.29.020

. Eastern Washington
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+ petitioners’ HOM brief at 18-21.

KCC 17.29 requires a lot size of 20 acres, but other than that restnctron, KCC 17.29
fails to contain deveiopment standards or size-limitations for the condrtronal uses aHowed
and fails to control an unlimited number of unknown uses that can be permrtted through
administrative decision. In Vashon- Maury the CPSGMHB held that, although some uses
may fall within thé definition of urban growth, many uses may be permitted in the ru.fér A |
area, if they satisfy the test **and the county has adopted polioiee and redulations _'
necessary to keep the use in the rural area from being incompatible with the character of |
the rural land use pattern. ‘ o - |

The Board concludes, if the County has standards in place to keep rntact rural

character and limit the size of development, some of the uses might be permlssrble in the .

rural area, such as kennels and agricu!tu_ral—related auctions and museums. However, that’s' '
not the case here. In this case, the County faile_d to provide the necessary stahdards and |
!imitations in its regulations to ensure urban-type uses will not be conditionally permitted or |
administrativelytdecided in the rural area. The County also failed to fulfill either of the |
criteria in the} two-part test in Vashon-Maury, which this Board believes is a reasonable.
standard that can be used to help the Board make a decrsion in this matter.

- KCC 17.36 is the County’s Planned Unit: Development Zone chapter. The Board
agrees with the Petitioners this zone: (1) allows a varlety of urban uses in the rural area
(2) fails to limit uses to those that serve the rural areas; (3) fails to include standards to
protect rural character; (4) fails to comply with RCW 36.70A.070(5)(c); (5) fails to inolude '
any maximum density for the residential uses it allows in.the rural areas; and (6) bastcally
lacks appropriate standards to comply with th.e GMA. > KCC 17.36 does not specify which

zones PUD’s are allowed or under what specrfrc criteria they will be permltted In fact, it

1| looks as though the PUD Zone is set up as its own rndependent zone, rather than a

4 yashon-Maury v. King County, CPSGMHB Case No. 95-3-0008, FDO at 48, 1995 WL 903209 (Oct. 23, 1995).
“ The test’s two‘components that determine whether something is urban in nature and can be located in the rural area are

(1) it is dependent on a rural location and it is compatible with the rural character OR (2) it is an EPF.

Eastern Washington
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% KCC 17.36.025.

development option, as most other counties choose to do. The Kittitas Draft Proposed
Zoning Map shows the PUD Zone located at Snoqualmie Pass and Vantage surrounded by -
the Forest and Range Zone, and‘ possibly in some areas of the Commercial Agrlculture Zone.
The clanty of the map makes this determination inconclusive. |

" The Intervenors contend the use of PUDs is authorized by the GMA The Board
agrees. PUDs are one of the acceptable tools countles ‘and cities can adopt in their
development regulatlons provrded that standards. and llmltatlons are in place to ensure
compliance with the GMA The only restriction rmposed by the County in this chapter is
under KCC 17.36.025, Density, which provides, “[T]he overall density. of any PUD residential
development shall not exceed the density as allowed for in the underlying’ zone.” Densi’tyvis |
defined in the KCC as, “Expressed in dWelllng units per acre;” 4 | |

KCC 17.36 allows commercial uses, such as hotels, motels, restaurants, cafes,
taverns and other businesses in the ru_ral area. These uses are Wpically located in the urban
growth areas or in LAMIRDs, not in rural areas. Permitting of the above mentioned |
commerclal uses can't be determined in terms of “dwelling units per acre”. These uses must
have specific standards and llmltatlons in order to prevent urban development in the rural -
area or not be allowed outside of established UGA’s or LAMIRD's.

The Intervenors argue the PUD ordinance must be read in conjunction with other
state laws. This is true, but the Board also bellevesa Jurlsdlctrons development regulations
should be clear, detailed. and concise. Pevrtlnent state laws should be mentioned in the o
chapter, if applicable. | |
Conclusion: '

The Petrtloners have carned their burden of proof and shown by clear and convincing

evidence the action of the County, complained of herein, is clearly erroneous in view of the

entire record before the Board and in light of the goals and requirements of the Growth

Management Act. The Board finds Kittitas County impermissibly allows urban uses in its

. Eastern Washington
Growth Management Hearings Board
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rural areas, and fails to include standards to protect the rural character as required by RCW
36.70A.020(1-2, 8-10), RCW 36.70A.070(5)(b) and RCW 36 70A. 110(1) The Board finds |
Kittitas County Code Chapters 17. 29-and 17.36 allow urban uses in the rural areas and fall
to protect rural character and are not in comphance with the GMA.

The Board also ﬂnds the Petitioners failed to brief KCC 16. 09 and KCC 17.12 and,
therefore, these two provisions mentioned in this issue are deemed abandoned.

Issue No 3:

Does Klttl’cas County’s failure to.prohibit urban uses in deagnated agricultural lands .
of long -term commercial significance in chapter 17.3 KCC violate RCW 36.70A.020 (1-2, 8-
10, 12), 36.70A.040, 36.70A.060, 36. 7OA 070, 36.70A.110, 36 70A.130, and 36. 70A. 1772

The Partles Posutlon

Petltloners _
The Petitioners contend Kittitas County violates the GMA by allowing non-farm uses
in de_si_gnated agricultural lands ofelo}ng-term commerdial signfficance '(ALOLTCS). o
Specifically, the County:allows non-livestock auctions, quarries, sand and\ gravel excavation,
kennels, day care centers, cemmunity clubhouseé, go\/ernmental uses essential to
residential neig_hborhoc_)ds, and schools with'.no limiting criteria or standards. The Petitioners '
agree the GMA provides counties with some discretioh ih the zoning of agricultural lands,

but zoning techniques “should be designed to conserve agriculturél lands and encou?age

the agricultural economy.”

The Petitioners contend the EWGMHB in Ellensburg v. Kittitas County, explicitly listed

schools, hospitals, convalescent homes and day care facilities as examples of development

| incompatible with ALOLTCS.*® In that case, the Board found that Kittitas County’s‘ ordinance

failed to meet the mln[mum reqwrement of dxscouragmg lncompatlble uses similar to those

at issue in this case. The Petitioners cite the LeW/s County decision as an example where

TRCW 36.70A.177(1).

# City of Ellensburg v. Kittitas County, EWGMHB Case No. 95-1-0009 at 6, 1996 (May 7, 1996).
' - Eastern Washington
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the Supreme Court determined that certain non-farm uses, such as mining and public
facilities, could negatively impact resource lands and activities and substantially }interfer‘e
with the GMA goal of maintaining and enhancing the agricultural ind_g_stry,.' The Supreme

Court found the Western Washington Growth Management,_l—i_earjngs_'Board’s (Western

Board) holding made sure the county’s zoning methods actually _wefe “de'signed to conserve| . -

agricultural lands and encou'ra‘ge the agr‘icultural e'conomy” as required by RCW

facilities, schoois shops, prisons ‘and alrports o

As for auction houses and mining actnvntles in Dawes V. Mason County,>* the
\Néétern Board listed auction houses in rural aréas.as a prohibited use in rural areas, v,\?hi,’ch,
a;ctording tn the Petitioners, clearly means égricultural land as w_e-'llﬁ.52 And, éccording to the

Petitioners, mineral excavation is also an inappropriate activity in agricultural lands.>* Lands

1| desired for use for mineral excavatlon should first be designated by the County as mineral |

_ resource lands.

Respondent:
The Respo'ndent argues this issue was already litigated in Ellensburg v. Kittitas

_Caunzj/, and the County’s Iist of permitted and conditional uses was what survived. The

| Respondent disagrees with the Petitioners’ 'analysis of Lewis County. The Respondent |

contends the quéstion under Lewis County was whether the non-agricultural uses in

| designated commercial agricultu'ral lands “undermine the GMA mandate to conserve

agricultural lands for the maintenance and enhancement of the farm industry.”* The

'Réspondent asks how a grange hall, a rural school, a rural volunteer fire department, or day

¥ Lewis County, 157 Wn.2d at 507-508, 139 P.3d at 1105 footnote omitted.

50
® 1d.

3! Dawes v. Mason County, WWGMHB Case No. 96-2-0023, Order Finding Invalidity (Jan. 14, 1999).

|1 Petitioners’ HOM brief at 23. ‘ L.,

33 Lewis County, Id.

M Lewis County, Id..
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care undermmes the farm industry. Accordlng to the Respondent most of these uses are
conditional uses and as such subJect to an intensive publlc heanng process to ensure

compatibility with the rural area.
The Respondent also argues the Petltloners mlsstate the holdxng in Dawes V. Mason

1| County. The Western Board said “[t]he matrix of permitted uses within rural lands.. goes far

beyond resource based uses”, not that all uses in the matrlxof uses were prohibited as the |

|| Petitioners suggest, but rather the list went beyond what would be permitted, or includes

many that would not be permitted. 55 The Respondent contends auctlons convenient for

farmers are indeed resource- based uses wh|ch form an |mportant part of the agncultural

community.
In regards to sand and gravel excavation and stone quarnes the Respondent

|| contends the KCC is berng revised and will no longer aIIow these uses in the commercial

agricultural lands. In the future, these uses will be de519nated as mineral lands of long- -term

significance.
Intervenors:
The Intervenors contend the Petitioners blur the distinet‘ion between urban uses,

natural resource uses, and_agricultural use, which the Intervenors say is not just farming. .

The Intervenors argue there is no evidence mining permanently removes farm land

1 from,prOdUCtion, contending mining is a transitory use and the land can later be reclaimed.

According to the Intervenors, the purpose of the agricultural lands designation is to protect

-' and preserve rural character and the farm economy, not to limit agricultural uses.

The Intervenors contend the Petitioners fall to understand the assertlon in Lewis

| County and argue that agriculture is more than just cropland According to the Intervenors

the Petltloners also fail to brief the issues it identified and fails to |dent|fy specific

lncompatlble urban uses allowed by the County on agrlcultural lands The Intervenors also

‘contend as evidence that the Petltloners fail to even attempt to review any of the criteria for

> Dawes, 1d.
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| siting mineral facilities in the County and the County fails to consider impacts on agrlcultur_'al

lands.

Petitioners Replv .
The Petltloners argue they are correct in their analy5|s of ./_eW/s County. In LeW/s

County, the Supreme Court invalidated the exclusion of farm homes and farm centers from
the GMA requirement and approved of a prohibition on minlng, and a variety of other uses,

noting that “[s]ervmg the farmers non-farm’ economic needs’ is not a logical or permissible
conS|derat|on in desrgnatlng agrlcultural lands under the GMA. 2 The Supreme Court also

“affirmed the (Western) Board s invalidation of non-farm uses Wlthln the agrlcultural lands,”

noting that all uses on agrlcultural lands must be in keeping with th_e GMA_s rnandate to

| conserve de5|gnated agricultural lands

The Petitioners argue certain uses are not farm uses, such as clubhouses,

government buildings, and certain day care centers. They agree grange halls some schools

‘and maybe day care centers may be permissible, but the County falled to place provisions.

to limit the scope of these uses, allowrng such non- agrlcultural activities as boardlng schools
of any size, communlty_center complexes and athletic facilities, and any type of auction
facility. Without criteria limiting these to agricultural-related uses,. many inappropriate uses
can be permitted in the County. | |

Board AnaIVS|s , ,
RCW 36 70A.170 requires counties and Cities to desrgnate and preserve agricultural

land of long-term commerdial significance.”® Kittitas County has desrgnated these lands. The

Petitioners contend the County, in its development regulations, has authorized urban uses

||in these lands wrthout the essential provisions in place to limit the scope of these USES SO as
|| to protect the agricultural lands._The County argues that RCW 36.70A.177, Wthh allows a

56 Lewis County, 1d.
' 1d.. at 509.

3 RCW 36.70A.170.
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'varlety of innovative zoning techmques in areas deagnated as ALOLTCS, permits the uses

authorized in its development regulations either outrlght or by condltlonal use, and the

| authonzed uses can be rural.

Under KCC 17.31.010, Purpose and Intent the County recognizes the lmportance of
the Commercial Agrlcultura! Zone by statlng “[T]he intent-of this zoning classification is to
preserve fertlle farmland from encroachment by non-agricultural land uses and protect the
rights and traditions of those engaged in agriculture.”® Theni the County; in KCC 17.31.020,

Uses Permitted, and KCC 17.31.0030, Conditional Uses, allows a vafiety of uses which éan

| be urban or rural, without limitations placed on these uses. Unfortunately,, KCC 17.31 is void

| as to the scope and Iim_ita_'tidns,of these Usés, thus allowing unlimited discretion in

permitting them. KCC 1,7._3'1' also allows quarries and sand and gvravel mining operations.
These activities remove the land from agricuftural production for many years, .if not forever.
The Board agrees with the Petitioners that the County needs to have written

limitations on uses authorized by its development regulations in ALOLTCS, which is the

| County’s Commercial Agricultural Zone. There are uses presently allowed by the County that

may be appropriate for the ALOLTCS, if their scope and/or function are limited. Without

specific criteria to limit inabpropr‘iate non-agricultural uses, the County’s actions will

substantially interfere with the GMA’s mandate for con'servatio'n of ALOLTCS and have a

negative impact On_ designated agricultur_al lands.

In Lewis County, the Court approved of the Western Board’s holding that when
lookihg at non-agricultural uses on agricultural lands fhe uses should be reviewed so as to
show they are: (a) limited in ways to ensure no negative impact to resource lands and |
activities; and (b) do not substantlally lnterfere with achlevmg the GMA goal of mamtammg

'and enhancing the agricultural industry. & This Board subscnbes to the Court’s

determination in Lewis Counlj/and encourages counties and}c;tles to be specific in their

% KCC Chapter 17.31.010.

% Lewis County, Id.
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development regulations to ensure compliance with the GMA.

The County should include‘st_anldards and ,c_riteria for use on.a Case-by—f’:ase basis to
determine whether permitting a use will result ina nega‘dve impact to resource lands and
actrvrtres and whether the use will maintain and enhance the agncultural industry. The

methodology to determine these two cnterra should be in the County’s development

regulations. Under the current regulatrons, a wide varlety of non-agricultural uses can be _ ‘

permitted with no such analysis. "~
Conclusion: _ | | _ o
| The Petitroners have carried' their burden of proof and .shown by clear and c'onvineing

evidence the action of the County, complained of herein, is clearly erroneous in view of the
entire record before the Board and in light of the goals and requirements of the Growth
Management Act. The Board finds Kittitas County impermissibly allows urban uses on rts,
agricultural lands of long-term significance, and fails to include standards within its
devéldpment regulations to limit such uses and protect the commercial agricultural zone as
encouraged and required by RCW’s 36.70A.020(1, 8), 36.70A.060, 36.70A.070, and
36.70A.177.‘The Board also finds Kittitas County Code Chapter 17.31 allows urban uses in
the rural areas, fails to protect rural character, and is not incomplianc'e with the GMA.
Issué No. 4: |

Does Kittitas County’s failure to require that all land within a common ownership or

scheme of development be included within one application for a division of land (KCC
16.04) violate RCW 36.70A.020 (6, 8, 10, 12), 36.70A.040, 36.70A.060, 36.70A.070,

|136.70A.130, and 36.70A.177?

The Parties’ Position:

Petitioners:
The Petitioners contend Kittitas County’s subdivision code allows property owners to
drvrde applications for short subdivisions and short plats, and long subdivisions and long

plats, amongst numerous applications, even if all the property is part of one development.

|| The Board addressed this issue in Case No. 07-1- 0004c and concluded the “Kittitas County
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Code Title 16 needs review to ensure water quality and quantity is protected as requrred by

1lthe GMA."! The Petitioners believe this ruling was well- founded and should be applred to

Ithe County’s new development regulations as well. New evidence from the DOE detailing

the problems with the C_ounty’s water supply and éxempt wells has béen submitted by the
Petitioners.® | | | o |
The Petitioners contend KCC 16.04- applies to all subdivisions of land, but there are
no requrrements for.an entire development to be submltted at one time. Instead a property
may be subd|v1ded and then re- ~divided again with separate apphcatrons The effect,
according to the Petltloners is to allow developers to skirt the GMA S mandate to preserve
water quality by allowing multiple exempt wells for one reSIdentlal subdrvrsron and c1te to.
Kathy Moitke and Neighborhood Alliance of Spo/(ane v. Spokane County,® which requires:
the County to protect water quality, an.d Dept, of Ecology v. Campbell & Gwinn LLC?,
where the court determined that' a developer may not draw more than 5,000'gallons_ of weyll

water per day per subdrvrsron without a permit. | |

The Petitioners contend the County is facing a water shortage and base this on a.

DOE study. 5 Furthermore, excessrve withdrawal of ground water can adversely affect

surface and ground Water quallty One study shows the Yaklma River Basin appears to
already have surface water contamination by ground water contammant flow. ,

a The Petitioners argue the water problems in Kittitas. County are significant. The DOE
reviewed the County’s SEPA documents and found that 75% of the 10 to 14 lot |

developments in the County were from developers and land owners with multiple

6! Kittitas County Consérv*ﬂion et al., v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO (Aug. 20, 2007).

62 { etter from Department of Ecology, Kittitas Development Draft pp. 2-3 (Nov. 2uuo)

6 Kathy Moitke and Neighborhood Alliance of Spokane v. Spokane County, EWGMHB Case No. 05-1 -0007, FDO

(Feb. 14, 2006). .
% Dept. of Ecology v. Campbell & Gwinn LLC, 146 Wn.2d 1, 43.P.3d 4 (2002).

8 L etter from Dept. of Ecology, Kittitas County Development Draft pp. 2-3 (Nov. 2006).
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developme’nts.66 According to the Petitioners, over two days, 56 residences divided into four

|| applications were proposed by a singlé developer, with at least four exempt wells.” The

|| Petitioners contend the C_ounty is allowmg developers to structure subdivision applications in

an attempt to skirt the hfoldi_ngof Department of Ecology V. Campbell & Gwinn and the

|| GMA's mandate to cons}ervewater quality.

Responden _ ‘
The Respondent contends the County has worked cooperatively with the. DOE and a-

cumulative SEPA analysns is done where appropnate The Respondent argues the well and
water issues brought forth by the Petltloners are WIthln the jurisd |ct|on of the DOE, not the

| County. The Respondent then proceeds to present the County’s actions concernmg Pine

View Estates to counter the Petitioners argument that the County fails to engage in

|| cumulative review of projects. The Respondent argues that Exhibits “E”, “F” and ‘?G” show

the County’s efforts to review related projeets.

Intervenors:
The Intervenors contend there is not a “scintilla of analysis” as to how KCC 16.04 -

violates any of the GMA provisions produced by the Petltloners.68 Instead, the Intervenors
claim the Petitioners a.'re' réally arguing that KCC-16.04 violates the Supreme Court’s |
decision in Department'of Ecology v. Campbell & Gwinn. |

_According to the Intervenfor_s', the Hearings Boards do not have subject matter |

|| jurisdiction to determine whether KCC 16.04 is inconsistent with the Court’s holding in |

Campbell & Gwinn, and there is no'provision in the GMA which requires all land within a

{| common ownership or scheme of development to be included within an ap.pli(:ation for a

division of land. If the Petitioners choose to 'chaHenge individual developments for failing to |

|| comply with RCW 90.44 or Campbell & Gwinn, then they must do so in Superior Court, not

.
S petitioners’ HOM brief at 26 citing to Id. -

% Intervenors’ HOM brief at 22.
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| quality, and consider the impact of developments on capl-tal facrlltles.

|| before the Hearings Boards.

, With regards to the Petitioners’ claim that KCC 16. 04 violates the GMA, the
Intervenors argue the Petitioners provide no a@nalysis how: this actua!ly vrolates the GMA .
provisions, except the GMA “commands that Kittitas County adequately protect water

69

Petltloners Repll
The Petltloners contend KCC 16. 04 is deficient because it does not requrre all

development appllcatlons to ldentrfy land in common ownershrp, nor does it requrre staff to
handle proposals cumulatlvely Accordlng to the Petrtloners their example where 56

residences divided into four applications were proposed by a srngle developer over two days
clearly shows a County regulation is needed The Petitioners contend by requirfng project

appllcants to identify all related. prOJects and.requiring County staff.to review related

|| projects for cumulative impacts, the County will prevent application problems in the future

The Petitioners argue the GMA commands the County fo protect water quality and
ground water resources,’® yet the Countys procedure of allowrng developments to be A
submitted separately creates the problem addressed in this issue, not the DOEs permlttlng
process. According to the Petltloners the wells are exempt from DOE’s regulatlon because

these are exempt weHs

|| Board Analysis:

The Board has jurisdiction on this issue based on RCW 36.70A.020(10) and RCW

36.70A.070(5)(c)(iv), which direct the County to protect the environment and enhance the

Istate’s high quality of life, including water quality and qua.n‘t_ity,r whether found as a surface |

or ground water resource. The ‘question is w'nether KCC 16.04 adeguately protects water
quality and quantity as required by.the GMA when this chapter provision allows multiple

divisions of commonly owned property which will permit mu!tiple'new wells exempt from

% petitioners’ HOM brief at 25.
0 RCW 36.70A.020(10) and RCW 36.70A.070(5)(c)(iv).
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the DOE’s regulations.
-The Board agrees with the Petitioners‘ that the County’s subdivision regulations allow -

multiple subdivisions side—by—Side,_ in common owneérship, which then can use multiple

| exempt wells This is contt_éry to the GMA's requirements to protect water quality and

quantity. The County’s exhibits “E” “F” and “G” indicate it ‘_ié catching some of the
applications in common ownership end requiring SEPA review of 'the'cumulati\te impacts,
but this is meffectlve and will lead to errors. A mandatory cumulative evaluatlon |
requ1rement in the code is the ﬁrst step to ensuring the County would reduce- permlttmg
errors and include all appllcatlons W|th common ownershlp

The DOE has authority over.exempt wells, but the County. ha_slautho_rity over land

use decisions and planning, which serves to support and supplement DOE's regulations:

|| Although DOE is the ultimate.authority oh just how a permit for an exempt well is obtained,

the County still controls its own ground/surface water and the GMA requires protection of

| these resources. Given these roles within water resource management, the County’s

| development regulations are important in that they can limit the impact on water resources

by requiring a developer seeking application approval to demonstrate that the proposed | .
development will not adversely impact ground/eurfaCe waters. Simply stating the DOE
exempts the well does not remove the.responsibility of the County to pro‘tect water quality
and quantity as required by the GMA. ' . |

‘Also, as correctly stated by the Petitioners, SEPA can supplement, but it cannot
substitute for GMA regulations, which require measures to control rural development to
protect.water resources.”! The DOE’s strongly worded letter on the Kittitas Development
Draft expresses deep concern over “the adequate long term Water supply for municipal use
by developments and protecting senior water r-ights in an adjudicated b‘asin.’”z. Even though

this statement pertains to the Cle Elum vicinity in particular, the DOE indicated additional

T RCW 36.70A.070(5)()(v).

& " Letter from Dept. of Ecology Kittitas County Development Draft (Nov 20006).
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Iland crtizens to provrde effectlve water management.

concerns over a number of subdivisions WhICh did not use groundwater exemptions
according to the, Court’s determination in Campbe//& Gwinn. The DOE's letter went on to

say, .. Kittitas County continues to make land use decisions contrary to Ecology’s concerns

and SEPA recommendations #13 Furthermore Ecology felt strongly. enough about the
County’s “consistent disregard of Eco_logy 's commitment to meet current water need‘s,
ensure water availability‘fOr pe:op‘le fish and natural environment" that the -DOE oointed out
the County’s action “diminishes Ecology s goals and obJectives to work with communities
n74 -

| As stated by the Board earlier in this order, the County needs to have regulations in
its code that are clear detailed and concise, to ensure public understanding and
compliance The County continues to be aware of the problems with its subdivision laws,
but fails to ha_ve adequate protections in place for water quality andl quantity as required by
the GMA and recommended by the DOE_. : | '
Conclusion: -

The Petitioners have carried their burden of proof and shown by clear and convincing
evrdence the action of the County, complained of herein, is clearly erroneous in view of the |
entire record before the Board and in light of the goals and requirements of the Growth
Management Act. The Board finds Kittitas County S KCC 16.04 fails to protect water quality
and quantity as required by RCW s 36.70A.020(10) and 36.70A. O70(5)(c)(|v) |

Issue No 5:

Does Kittitas County’s failure to orohibit urban governmental services outside of
urban growth areas or LAMIRDS violate RCW 36.70A.020 (1-2, 8-10, 12), 36.70A.040,
36.70A. 060 36.70A. 070 36.70A.110, and 36.70A. 1307

ConclusiOn:
~ The Petitioners .have failed to brief this issue and the Board has determined this issue

" d.

¥ d.
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is abandoned.

Issue No: 6:

. Does Kittitas Countys failure in chapter 17 32, 17.40, and 17.44 KCC to have any
guidelines for location of the Highway Commercial Zone and standards to protect the rural
area violate RCW 36.70A.020 (1-2, 5, 8-10, 12), 36.70A.040,-36.70A.060, 36. 70A. 070
36. 70A.110, 36 70A.130, and 36.70A.1777 . L |

The Parties’ Position: |

Petltloners
The Petitioners contend the County’s nghway Commeraal Zone fails to have

restrictions in the County’s development regulatlons or CP as to where these zones may be.

1 placed. As discussed in Issue No. 2, the Petltloners argue the County must protect rural

character and restrict urban growth and urban uses to urban growth areas. Currently, the
Highway Commercial Zone is allowed anywhere in the County provided the zone abuts a
public street.” Accor.d’ing to the Petitioners, the County must enact restrictions on
placement, uses, size, scale and appearance which protect rural character and serve rural
residents, and cites the Court of Appeals decision in ﬁmber/ake Christian Fellowship v. King

County, as authonty
The Pet|t|oners contend the County s Highway Commercna! Zone fails to contain any

of the criteria or limitations required by RCW 36.70A. 070(5) and it allows urban

development contrary to RCW 36.70A. 070(5) and RCW 36.70A. 110(1) The Petitioners also | -
argue the County’s Limited Commercial Zone, KCC 17.32, and General CommerCIal Zone,

KCC 17.40, both suffer from the same defects.
Respondent:v

The Respondent arat
e Responaent al

gu un 1’ 's lnh\/\m\/ Commercial Zone has .\,St ictions on

vv- iy up LI A i~ 1l

(.I')
[l

h

(D
(")

size and location. ccording to the Respondent, the maxmjum size and height of an allowed

3 KCC 17.44.080. -

76 Timberlake Christian Fell OWShIp v. King County 114 Wn. App 174, 184-85, 6] P 3d 332, 337-38 (2002).
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structure is 4,000 square feet and not more than 35 feet in height.”” The Respondent also

contends there is also a requlrement the commercnal nature be geared toward Iocal uses or

uses within the vicinity.

Intervenors: ,
| ‘Intervenors adopt the Respondent’s briefing on this issue.
Petltloners Reply: | : |
The Petitioners argue KCC 17. 44 must limit future appllcatrons of the nghway

Commercial Zone to appropriate locations and limit uses to those which serve the rural

areas. ,

Board Analvsns
The Board agrees with the Petltloners that KCC-17. 44 Highway Commeroal Zone,

fails to prohibit urban commercral uses from being located almost anywhere in the County _

where the proposed busrnesses “abut a public street, or shall have such other access as
deemed suitable by the board "8 In other words, the Highway Commercial-Zone is not
hm|ted in any reasonable way to comply with RCW 36.70A.070(5) and RCW 36. 70A. 110(1).

The County’s purpose and intent of the Highway Commercral Zone is to “provide for
motorist-tourist dependent busxnesses havmg little interdependence and requiring
convenient access to passing traffic.””® The County limits the height of the buildings to 35
feet, but contrary to the County’s assertion that “[G]‘uidelines' exist to limit the size of the
structure to under 4, OOO 5. ft.”, only grocery stores are limited in size to 4,000 square feet
in KCC 17.44.%%-All other commeroal uses are not limited i in size and the County allows
“[A]ny use not listed which is nearly ldentlcal toa permltted use, as judged by the

admlnlstratlve official” to be permitted. There is also no reqwrement in the chapter that the

7 KCC 17.44.020; KCC 17.44.060.

" 1d.
P 1d.
0'Respondent HOM at 8. o
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“commercial nature be geared toward local uses or uses within the vrcrnlty,” as argued by
the Respondent. 81 '

The Highway Commercral Zone: rs prlmanly lntended by the County to be placed in .
the rural areas where uses are requrred by the GMA to be ‘not characterrzed by urban
growth and that are consrstent with rural character.”®? RCW 36.70A. 070(5) requrres
counties and cities to “include a rural element lncludrng Iands that are not desrgnated ‘for

urban growth...” 83The KCC 17.44 falls to prevent this requrrement and the requrrements

_found in RCW 36 70A. O70(5)(c)(|), (u), and (m) For all intents and purposes, the Countys

Highway Commercral Zone has characterrst|cs srmllar to a LAMIRD [RCW 36 7OA O70(5)(d)]

and should be des:gnated as such.

The lelted Commercial Zone, KCC 17.32, and the General Commercial zone, KCC |
17. 40 are found on the Official County Map, whrch defines their. Iocatron in the County. 84 It
appears the Limited Commercial Zone is found within the Ellensburg and Cle Elum proposed
UGA expansions and the Thorb Urban Growth Node (UGN). KCC 17.40 General Commercial
Zone is located in the Easton, Ronald Vantage and Thorp UGNs. -

The Board in Case No. 07-1- OOO4c found the expanded UGAs around EHensburg and
Kittitas, and the designation of UGNsout of compliance. In its Conclusion, the Board stated.

The Petitioners have carried their burden of proof and shown the County’s
~ actions are clearly erroneous. This issue is remanded with directions for the -
County to designate the communities of Easton, Ronald, Snoqualmie Pass,
Thorp, and Vantage con5|stent with the GMA. Further the County is out of
compliance with the GMA by failing to conduct a proper land quantity analysis
to determine the appropriate size of the UGA,-and the County did not provide
an updated Capital Facilities Plan to accommodate the UGA expansrons for the
City of Kittitas and for- the City of Ellensburg Such expansions are out of
compliance. This issue is remanded with directions for the County to conduct
a proper land quantity analysis and an updated CFP in compliance with the

5! Tbid.
2 RCW 36.70A.070(5)(b).
5 RCW 36.70A.070(5).

$KCC17.12.020
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GMA and to show the work done.®®

The County is worklng on changing its UGN desrgnatlon to comply w1th the GMA and'

is no longer planning to expand the Ellensburg UGA but has not yet completed that work.

Inits proposal the County states

Elimination of Urban Growth Nodes
Remove the UGN designation and revert to Rural Land Use Desngnatlon and
rural Zones. Intend to continue subarea plans for each UGN area, which could
result in either rural or Limited Areas of More Intense Rural Development

(LAMIRD) in the future.®

The following chart |nd|cates where the nghway, Limited and General
Commercial zones are located in the County and the zones past, present and

future land use

Name Ltd Com Gen Hwy cz CLU PZ PLU UGN
- , . Com Com ‘ _ ]

Ellensburg . Outside ' LtdCom | Ltd Com . | Com ? No

UGA UGA

Kittitas UGA | : , No

Cle Elum UGA | Outside R-10; R- | Ltd Com | Com Rural No

UGA Res . . : |
Thorp Yes Yes Yes Gen Com | Com |- All Com Yes
Ronald Yes Gen Com - | Urban | Gen’ { Rural Yes
Res Com
Snogualmie | Yes Hwy Com Hwy Com | Hwy Hwy Yes
' 1 Com Com .

Easton Yes Gen Com | Com Gen | Com Yes
, . ‘ ‘ : Com .

Vantage Yes Gen Com | Rural Gen Com ?

Com
Ltd Com - Limited Commercial zone

85 Kittitas Co. Conservation et al., v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO p. 37 (Aug

8 Kittitas County Plahning Dept. UGN Handout, Dec. 10, 2007

87 Created by the Board from the Official Kittitas County Zoning Map.
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Gen Com - General Commercial zone™

Hwy Com - Highway Commercial zone
CzZ - Current zoning :

CLU - Current land use

PZ . = Projected zoning

PLU - Projected land use :

UGN - In or out of Urban Growth Node

Both KCC 17.32 Limited Commercia-l Zone, and KCC 17.40 -General Comm'ercial Zone, |

should be limited to UGAs-or LAMIRDS in the KCC. At this time, only the General

Commercral Zone specrﬂes this zone is to “provrde a cIassrﬂcatlon conS|stent wrth EXlStlng
busrness dlstncts in unincorporated towns (| e. Vantage Easton) where a wide range of

communlty retail shops and services are available.”® The Purpose and Intent statement

under KCC.17.40 seems to indicate this zone is limited to desrgnated urban growth areas,

| but until the County comes into compliance with the Board’s Order in Case No. 07-1- 0004c

the General Commercial Zone fails to comply W|th:_the land use.

The Limited Commercial Zone specifies “[T]he minimum lot size for all dwelling units
shall meet the requirements of the residential district. 89 This statement is found under lot
size. requlrements and seems to Ilmrt the locatlon of this zone to UGAs, but this zene is |
currently found only in UGNSs, which are out of compliance pursuant to the Board" s FDOin -
07-1-0004c. '

The Petitioners are correct in their evaluation that both the Limited Commercial and '
General Commercial zones have few, if any, siting limitations or building standards. The
County’s Limited Commercial Zone has some limitations, but the General Commercia1 Zone
fails to have any limitations whatsoever as to lot size, maximurn lot eoverage, floor area,

yard setback requirements or building height. Withbut _such:limi’tations, a commercial

: structure of unlimited floor area or height could be constructed in _this Zone.

‘The County’s Limited Commercial and General Commercial zones are currently

11 %8 KCC 17.40.010.

% KCC 17.32.030.
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located in the expanded UGA of Ellensburg, outside the town of Cle Elum, and in various
UGNSs. The City of Ellensburg’s expanded UGA has been withdrawn and the County is
currently re-désignating UGNs to comply with the GMA and the Board’s FDO in 07-1-0004c.

Until these actions are completed by the County, KCC 17.32, Limited Commercial, and KCC |

| 17.40, General Commercial, are out of compliance with the GMA.,

Conclusmn )
- The Petitioners have carried their burden of proof and shown by clear and convmcrng_-

ewdence the action of the County in adopting KCC 17.44, KCC 17.32, and KCC 17.40 is

| clearly erroneous in view of the entire record before the Board and in Ilght of the goals and

requrrements of the Growth Management Act. The Board finds Kittitas County S KCC 17.44,
KCC 17.32 and KCC 17.40 fail to protect the rural area as requrred by RCW’s 36 70A.020(1-
2, 12), 36.70A.070, and 36. 70A. 110. '

Issue No. 7:

Does Kittitas County’s failure to require GMA-compliant rural and resource fand.
densities when parcels are subdivided through the County’s “onetime split” process in
chapters 17.29 and 17.31 KCC violate RCW 36. 70A.020 (1-2, 5, 8-10, 12), 36.70A.040,

36.70A.060, 36.70A. 070 36.70A.110, 36.70A.130, and 36.70A.1777

The Parties” Position:

-Petltloners

The Petitioners argue the County allows property owners to create a one-time split of

their properties zoned Commercial Agnculture or Agriculture-20, Wthh allows property

‘owners to divide their properties below density levels approved by the GMA.

- For clarity, the Agriculture-20 zone, in KCC 17.29.040, provides:

Minimum lot (homesite) requirements in the agricultural (A-20) zone are;
T\J\:onh/ acres for any lot or pnrrnl created after the nr‘lnnﬁnn of the nrdlnnnmﬂ
- codified in this chapter except that one ‘smaller lot may be divided off
any legal lot; provided such parent lot is at least eight acres in size;
and provided, that such divisions are in compliance with all other county
regulations (e.g., on-site septic system). Parcels must be located within the
Agnculture 20 Zone at the date of the adoption of this code. Once this
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provision has been applied to create a new parcel, it shall not be allowed for ‘
future parcel subdivision, while designated commercial agricultural zone.
Onetime splits shall be completed via the short plat process. The onetime
parcel split. provision should be encouraged where it is adjacent to ongoing

~ commercial agncultural practices, especially since the intent of this- provision is
to encourage the development of homesite acreage rather than removing
commercial agncultural lands out of productlon (Emphasis added) 0

The Petitioners contend even though KCC 17.29.040 and KCC 17.31.040 place

limitations on the srze of the “parent” lot, there are no mlnlmum lot sizes on the other one-

|| time split parcel. This Iack of minimum lot srzes the Petltloners claim, allows building lots of |

any size, including lots less than one acre, and vrolates the GMA.**

~ The same argument can be applled to the County s Commeroal Agricultural Zone, or
ALOLTGS, which also requires a mirimum lot srze of 20 acres.* Accordrng to’ the Petltloners
the County is required to adopt development regulatlons to protect agricultural lands of
long-term commercral slgnlflcance,93 The Petltloners cite City of Moses Lake v, Gram‘ County
as an example where this Board has upheld a 40—acre}minimum‘ lot size as approprlate:to
protect “farmland from loss or damage % The Petltloners also cite the Supreme Court’s
Lewis County case to show certain development vrolates the GMA when it fails to ‘conserve
agr-lc-ultural primé soils and [to] prevent residential densrtles inconsistent with -agnculture.”95

The Petitioners contend the effects of a one time split are two-fold: (1) a split
removes farmland from productlon and allows non-farm development adjacent to wable
farming operations and (2) a spllt fails to conserve agricultural lands by taking the acreage

out of production and allowing non—comp_atlble uses on existing farms.

% KCC 17.29.040.

11?" Petitioners HOM brief at 29.

[

“ldo
% RCW 36.70A.040(4)(b). |
% City of Moses Lake v. Grant Co., EWGMHB Case No. 99- 1 0016, Order on Pet: Motion for Reconsideration, p.4 (Aug.

16, 2000).

% |ewis County, 157 Wn.2d at 507-508, 139 P.3d at 1105.
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According to the Petitioners, the County fails to require a minimum lot size for the
one-time split parcels and fails to require buffers betvx’/‘een the split ‘parcel and a_djoining
agricultural land. In addition, the Petitioners contend th.e're is no requirement the split
parcel shall be used for the farmer owner or operator for a residence. In other words, the
Petitioners argue, it could be for -the purpose of s_elling' real estate for home Construction,

thus allowing two residences on what should be one parcel.

'Resgonden

The Respondent contends the one trme split will never result in a greater densrty
than what the County identifies as rural and the lot Wl” not be allowed to be split off from al
parcel smaller than eight acres. The reason given by the County for one-time splits is to.
“minimize the impact upon rural and agricultural lands.”® The Respondent argues the newly
split oh‘ lot and the remaining parent parcel'would be at leasttwo_ lots onﬁeight acres.

Intervenors:

\

The Intervenors contend the Petitioners are attemptlng to shift the burden to the
County to prove both rural character and conservation of farmland requires a prohibition of
the local option known as'the “one-time” split”.%’ The Intervenors argue the Petitioners fail
to provrde evidence the County’s provrsrons fail to meet their stated purpose, which is to
avord “removing commercral agricultural lands out of productlon 8 ‘The one-time split;
according to the Intervenors, results in a variety of lot sizes consistent with rural character
and the traditional rural la_ndscape. '

| The Intervenors contend the Petitioners claim any resultant one-acre parcel is below
the density threshold for rural lands, contrary to RCW 36. 70A.177(2)(b), the cluster zoning
provision. But accordmg to the Intervenors, the GMA does not reJect the one-time spht

does not reject small-lot home sites of one acre when tied to a Iargervparent parcel; does

% Respondent HOM brief at 8. _ | ' _ o \
7 KCC 17.29.040 and KCC 17.31.040. : o

% 14
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not say how large or small the parent parcel must be; and does not reject density averages
achieved by innovative technigues, like the oneétime spli..t._ Accordingly, the InterVenore'

argue the Petitioners have their personal preferences on' hOW to achieve the 'GMA‘ goals and
the County has its preferences but the County requlres deference accordlng to the GMA In|

City of Arlington V. CPSGMHB, the court determined the Board shifted the burden back to

| the County to “justify” a decnsuon.g’gl According to the‘Intervenors, all the partle_s mvolved in

this case, and this Board, have stated accurately that the deciSIOns made by local’
government are entltled to a presumption of vahdlty The one- tlme spht fulfills th|s
requlrement and is authorized by the GMA. ‘ '

Petltloners Replv
The Petitioners contend the one- -time spht provrsron violates RCW 36.70A. 177.

.Accordlng to the Petltloners this statute is limited to “areas designated as agricultural lands

of long-term commercial significance under RCW 36.70A.170.%% The County's one-time
split provision applies to both rural and agricultural lano, which limits the Intervenors’ A
argument to only half of the oroblem. In addition, RCW 36.70A.177(d) allows the innovative
technique of “q.uartér/quarter zoning" which perm'its’ one residential dwelling on a one-acre
minimum lot for each one- srxteenth of a section of land.”*®* The Intervenors accordlng to
the Petitioners, argue this provnsron permlts the County’s one- tlme splrt on.agricultural Iand

However, the Petitioners contend, RCW 36.70A.177 requires “one-sixteenth of a section of

| land” or 40 acres, before a split is authorized.? The County allows one-time splits on

parcels as small as eight acres.
- The Petitioners argue RCW 36 70A. 177 allows only “one residential dwelllng for

each “one-sixteenth of a section of Iand”,:wher_eas the County allows two residential

|| City of Arlington v. CPSGMHB, WA App. __,154P.3d 936 (2007)

10 RCW 36. 70A.177.

R
102 14 .
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| conserve agrlcultural lands and encourage the agncultural economy

| dwellings.'% The Petitioners also contend the County fails to require a minimurn lot size to

prevent conflict between residential and farmlng activities. The Petitioners cite the Supreme
Court’s decision in Lewis Countyconce'rnlng RCW 36.70A. 177, ‘wh'l'chjsald “...counties may

choose how best to conserve desrgnated lands as long as thelr methods are ‘desrgned to -
11104

Board Analvsrs
The Petltloners aré only addressing KCC 17. 29 Agrlculture Zone and KCC 17‘31

Commercral Agrlculture Zone, llsted in thls issue. The Countys stated purpose and intent of
these two zones is to ™ preserve fertlle farmland from encroachment by non- agrlcultural
land uses; and protect the rights and tradltlons of those engaged in agriculture.”% The
minimum lot srze in both zones is 20 acres, but both zones allow a small lot, one-time .
division or spllt The question for the Board is whether the GMA authorizes a small lot

division under the limited regulatlons and crrcumstances provrded' by the County in these

two agricultural zones.

The GMA addresses agrlcultural lands in @ number of provisions. RCW 36.70A. 020(2)
Reduce sprawl, requires counties and cities to reduce sprawl by reducing the inappropriate
conversion of undeveloped land, whlle RCW 36.7OA.020(8) l_\latural resource industries, = . |
encourages counties and cities to conserve “agrlcUltural land:s,and discourage incompatible{ -
uses.”1% Increasing density in designated agricultural lands, on its face, fails to conserve
large tracts of farmland.

RCW 36.70.040(4) requires local governments to deslgnate and conserve agricultural
land to assure the mamtenance and enhancement of the agricultural resource industry.

'RCW 36.70A.060 requires countles to adopt development regulations that “assure

||that the use of lands adjacent to agriculture... shall not lnterfere with the contlnued use, in

103 Id
104 1 ewis County, 157 Wn.2d at 506-507, 139 P.3d at 1105.

105 1> 17.29 and KCC 17.31.

106 RCW 36.70A.020(8).
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|| the accustomed manner and in accordance with best management practices.”% Here,

again, a one-time, small lot split,-which can- be sold and used for non-farm related
purposes, may interfere. wrth the adJacent farmrng practlces Without County standards or
limitations in place to protect farmlng activities, conﬂlct between land owners may occur
'RCW 36.70A. O70(5)(a) requires counties to “develop a"written record explaining how |
the rural element harmonlzes the planning goals in RCW. 36.70A.020 and meets the

requrrements of this chapter 08 Ag determlned in another lssue in this petition, the County

has failed to provrde this written record, and thus- fails to explaln how a one-time splrt in the

two agncultural zones, which are. part of the County s rural element, harmomzes the -
planning goals, specrﬂcally RCW 36. 70A. 020(8) _ '

In addltlon RCW 36.70A. O70(5)(b) authorizes countles to use innovative technlques
such as clustering, densrty transfer, design guldelrnes, conservatlon easements, and other
innovative techniques that will accommodate appropriate rural densities and uses that are
not characterized by urban growth and that are consistent with rural character 109 This
statute authonzes innovative technlques perhaps a technique such as the one- -time Spllt
when establishing a variety of rural densrtles and uses. However the answer is in the

detalls found in RCW 36. 7OA 177 |
To determine whether the County's provisions and one-time split are acceptable

| innovative techniques allowed in the two agncultural zones as the County contends the

Board looks to the statute’s intent. RCW 36.70A.177 authorizes a county to use “...a variety
of innovative zoning techniques in areas desrgnated as agricultural lands of long-term
commercial significance under RCW 36. 7OA 170.79 This provision is only addressing the
County’s Commercial Agricultural ‘Zone. The statute gives the County the authority to use

the innovative techniques listed under subsection (2)(a-e), other innovative technigues. The

7 RCW 36.70A.060(1).
108 RCW 36.70A.070(5)(a).
19 RCW 36.70A.070(5)(b).

O RCW 36.70A.177(1).
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County can develop its own techniques as long as it conforms to the GMA. Not one of the

|listed innovative techniques in RCW 36.70A.177(2), however, fit the County’s one-time split
|| provision under its adopted development re:gulati,ons, including (2)(c) ‘C‘luster zoning or

"(2)(d) Quarter/quarter zoning. In addition,vRCW 36.70A.177 encour;ages‘countie's to limit

non‘-agricUItural uses to lands with poor soilsvorfotherwise not suitable for agricultural - '

purposes. The Ceun_ty’s dev‘elopment regulations are inadequate to prevent prime

|| agricultural land from being lost to small one-time lot divisions

The Board agrees with the Pet|t|oners The Countys development regulatlons

concerning one- -time splits are inadequate to protect agricultural land, and its innovative

technique of a one—tlme split allows two residential dwellings in the Agricultural-20 zone and|
Commercial Agriculture zone, essentiélly doubling the density allowed in the zenes. The -
County’s development regulations also fail ih light of the Supreme Court’s Lewis County
decision. The Board agrees with the County that a one-time split may be an allowable’

“innovative technique”, but only if it conforms to the GMA statutes mentioned, does not

‘exceed the permitted density, or create non-conforming lots.

Conclusion: o
The Petitioners have carried their burden of proof and shown by clear and convincing

evidence the action of the County in adopting KCC 17.29 and KCC 17.31 is clearly erroneous
in view of the entire record before the Board and in light of the goals and requirements of

the Growth Management Act. The Board finds the above mentioned Kittitas County chapters

fail to protect the agricultural area as required by RCW's 36.70A.020( 8), 36.70A.070(5)(a)

and (b), and 36.70A.177 and is not in compliance with the GMA.

Issue No. 8: 4 .
Does Kittitas County’s failure to revise chapter 17. 58 KCC (airport zone uses) to avoid

land uses that concentrate people, including either prohibiting residential uses, or limiting

them to one dwelling unit per five acres within airport safety zones comply wrth RCW
36.70A.020 (3 5, 12), 36.70A.070, 36.70A. 110, 36 70A.130, and 36.70A.510?
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| 1" Petitioners HOM brief at pp. 33-34.

|| The Parties’ Position:

Petitioners: ,
_ The Petitioners contend the County violates the GMA by allowmg resrdentlal uses at

improper densities in airport zones and crte RCW 36.70. 547 as the requlrement for countles,
and cities to » dlscourage the siting of incompatible uses adjacent to such general avratlon

airport. il Furthermore, the Petltloners argue that airports are considered Essentlal Publlc

1| Facilities (EPF) under the GMA 12 and RCW 36.70A.200(2) provrdes that neither a

comprehensrve plan nor a development regulation may preclude the srtlng of public

| facilities. The Petitioners also contend the srtmg of hlgh densrty residential development

adjacent to the alrport has been. recognized by the Heanngs Boards as inappropriate and

lncompatlble
The Petitioners then paraphrase WSDOT Avratlon DlViSlon s recommendatlons and

concerns for mcompatlble development near alrports and submlt a chart comparmg the

1| County’s development restrictions on airport zone development and the Aviation D|v15lon s

recommendations. 1 The Petitioners contend the County’s failure to limit resrdentlal
development in the runway protectlon zone is partlcularly egregious, since this zone is

where many aircraft’ accrdents oceur. Accordlng to the Petitioners, the County’s fallure to

11 limit residential development accordlng to these guidelines violates the GMA's requlrement

that airports be protected as EPF's. The Petitioners are careful to point out they are

challenging the County’s regulations for all of the County’s general aviation airports, not Just

Bowers Field, which was at issue in Intervenor Son Vida II's previous action before this
Board. | '

Responden
The Respondent contends the level of development allowed in Kittitas County-in the

N RCW 36.70.547 incor porated into the GMA by RCW 36.70A.510. A
"2 Citing Achen et. al., Clalk County et al., WWGMHB Case No 95-2-0067, FDO at pp. 190- 193 (Sept. 20, 1995).
"3 Citing Son Vida Il v. Kittitas County, EWGMHB Case No. 01-1-0017, FDO at pp. 8-10 (Jan. 23, 1998).
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airport overlay zone is within the gwdellnes formulated by WSDOT. The Respondent ponnts
to Exhibits “H”, “1”, and “]" as examples of the County’s correspondence Wlth WSDOT and '

the County’s compliance with l_tS own development r_egulatlons.

Intervenors ‘ _
~ The Intervenors adopt by reference the separate brlef of Intervenor Son Vlda 1.

|| They also contend the Eastern Board prevrously found the County S Alrport Overlay Zone,

KCC 17.58, GMA compliant in Son Vida IT v. Kittitas Courity.™

4 Intervenor Son Vida II

Son vida 11 argues the Board has already demded Issue No. 8in a former Kittitas '

County case, Son Vida II v. Kittitas County, and the issue should be dlsmlssed under the

Doctrine of Stare Decisis."!
Son Vida II contends KCC 17.58 complles with the GMA for several reasons: (1) the

| Eastern Board already concluded the Alrport Overlay Zone and densities within the zone
|| comply with the GMA (Son Vida II references the letter from CTED to the Clty of

| Ellensburg), and (2) the Eastern Board found the land use controls, such as structures

density, and actwrtles in Son Vida IT v. Kittitas County, to be GMA compllant and references

|lwspoT Aviation Division’s report.**?

Son Vida II argues that WSDOT Aviation Division’s suggested accident safety Zones,
as opposed to those adopted by Kittitas County, are “very srmllar”, and Son Vida II claims’ |
the risk matrix submitted by the Petitioners is .only-pa'rt of WSDOT Aviation Division’s | ‘
original matrix. **® -Furthermore, Son Vida 11 argues the very agency that wrote the report

the Petitioners rely on. found the City of Ellensburg and the County’s original ordinance “an

exemplary land use model”." 119

514 citation 4. . v
"% Floyd v. Dept. of Labor & Industries, 44 Wn. 24 560, 565, 296 P.2d 563 (1954)
" Ajrports and Comoanble Land Use, Vol. 1, WSDOT Aviation Division, Feb 1999. Exh. 2’7G

"'¥ Son Vida II's HOM brief at 8.

19 WSDOT Aviation Division letter to City of Ellensbul g, J une, 2001
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In their conclusion, Son Vida II contends the Board should determlne this issue has
been heard before and deoded in Son Vida IT v. /(/tz‘/fas Caunzy The decnsnon in that case
was that the County S ordlnance was GMA comphant and, accordlng to Son Vida 11, nothing

has changed that would make KCC 17.58 non- compllant

Petltloners Reply:
The Petitioners point out the County and Son Vida II are mlstaken as to WSDOT

Aviation Division’s technlcal recommendatlons one of which was to ™...revise eXIStlng alrport
overlay zone as suggested (see attached) and apply to all pubhc usé airports in KlttltaS -
County 20 \WSDOT Aviation DIVISIOI’I s attachment concerned Easton State alrport and
noted the suggested residential denSIty ranges were being exceeded by the County.

~ The Petitioners contend & citation by Son Vida II from a June 2001, letter from
WSDOT Aviation Division is out- of-date. In 2006 according to the Petltloners WSDOT
Aviation DlVISIOl’] was recommendmg changes to the Kittitas County ordinance, lndicatlng
either the science changed or the Av;atlon Division reconsldered its 2001 assessment. The
Petitioners argue; and Son Vida IT concedes the County’s mandate is to comply with the
GMA, not with WSDOT Aviation Division’s oplnlon ; |

The Petltloners contend they have shown sngnlflcant differences between WSDOT
AVIatlon DlVlSIOﬂ s recommendations and the County s Airport Overlay Dlstnct 122 One key -
area highlights the magnitude of the dlfference Accordlng to the Petitioners, the County
fails to provnde residential density limitations in the Runway Protection Zone, which is the
zone directly at the end of the runway ‘and, an area which WSDOT Aviation Division
recommends residential use not be permitted.**

The Petitioners contend Son Vida I’ S argument regardlng balancing the goals of the

GMA is unpersuasive. The Petitioners argue that protecting Bowers Field and the other

'20‘ Exhibiti to County’s Response brief.
| 12! Son Vida II's HOM brief at 7.

122 pogitioners HOM brief at 31-34.

1zs Table at Petitioners HOM brief at 33.
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County airfields does not interfere Wlth the other GMA goals.-Son \/lda 11, according to the'
Petitioners, has focused on the GMA goals and the. aIleged elevation of one goal over the
others by the Petitioners, when they should have focused on the GMA’s requrrements The =
Petitioners point to the Supreme Court’s decision in LeW/s Counz.’y, which held if a GMA goal
and a specific GMA requrrement conflict, the requirement controls. 24 '

As to the issue of stare deC/s/s the: Petrtloners argue both the legal issue and the
facts between this case and Case. No. 01-1-0017 are different. and stare d(:"C/S/S should not
control in the case. The Petltloners contend the Hearings Boards are expected to rule .
consrstently on issues presented to it, resolve only legal issues as presented and not issue
advisory opiriions on matters not lncluded in petitions for review. Although this Board
declared the Alrport Overlay Zone GMA- compllant in Case ‘No. 01- 1- 0017, according to the
Petitioners, the Board’s finding is only relevant to the legal issue posed by Son VidaIlin -
that case. The Petitioners contend this matter poses a very different questlon and the
factual record is also different. The Petitioners also argue the prior case only dealt with one |
of the general aviation alrports in the County and this current appeal addresses all of the,

County’s general aviation airports.

Board Analysis:

Stare Decisis:

The Board will address the issue of stare deC/S/s first. This doctrine was developed by the -~ '.
courts to accomplish stability in court-made law, but it is not an absolute impediment to change. Stare dec;szs
in legal termlnology means precedent shall be followed, however, the doctrine is limited. In Foyd v. Dept or
Labor & Industries, the Supreme Court said, “[T]he doctrine means no more than the rule laid down in a
particular case is applicable only to the facts in that particular case or to another case involving identical or -
substantially similar facts. 23 In Vergeyle V. Ermiployment Security Department; the Court of Appeals stated |

that, “stare deas;s plays only a limited role in the administrative agency context (but) agencies should strive

for equality of treatment.”#This Board is reqwred to make their decision base d on the issues

124 | ewis County v. WWGMHB, 157 Wn.2d 488, 504, 139 P.3d 1096, 1104 (2006)._

21hid citation 76. Floyd at 565.

126 Yer geyle V. Employmenz Security Depz‘ 28 Wn App. 399 at p 404 (1981).
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presented and the facts developed. The facts of each case stem from the.Record, which -
represents the |nformatlon before the legislative body when making its determination, the
arguments made by the partles in their briefs,-and any supplemental evidence which the

Board deemed necessary or of substantlal assistance to them In this regard this Board

| looks to the rationale and analysis of thelr prior decisions and then decisions of the other

Growth Boards when dellberatlng on a matter; however, because each case: -contains its

own unique set of facts and circumstances, the analysis of a prior dec15|on may not

necessarily be appllcable : : o : <
Because of the unique facts and crrcumstances that are presented in this case, we

conclude that the application of Stare Decisis lS not appropnate This is not to say that. there
may be a time when the facts before a legislative body are so similar to those of a prior
matter that the doctrine would apply But that is not the case |n the current situation,
especrally given the period of time that has elapsed between this case and the prior case -
and the application of these changes to all of the County s general avratlon airports.

Kittitas County’s KCC 17.58, /-‘\lrport zone:

_ states:

The primary questlon with this issue is whether the County’s development
regulations, which permit residential development of varying densities within the airport
overlay zone, are compliant with the GMA. The Board looks to two relevant statutes — the
GMA and the Planning Enabling Act, prior case law, and the parties’ briefs a’nd arguments to
determine whether the. County is in compliance with the GMA.

Reference to General Aviation Airports (GAA) is contained in RCW 36.70A.510, which

“[A]doption and amendment of comprehensrve plan provisions and
development regulations under this chapter affecting a general aviation airport

are subject to RCW 36.70.547."

RCW 36.70.547, a provision of the Planning Enabling Act, states that every city and

county having a general aviation airport in its jurisdiction:

“[S]hall through lts comprehensive plan and development regulations,
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dlscourage the siting of rncompatlble uses adjacent to such general aviation
airport.” .
Tt is clear by these two statutes that there is a GMA requrrement for cities and
counties to discourage rncompatrble uses adJacent to their alrports
There are several Western Board cases which address the concept of “rncompatrble :
uses” as mentioned in RCW 36.70.547. In Klein v. San Juan County, the Western Board

stated

A county is not compliant with GMA requirements regardrng siting of general
aviation arrports lf it fails to preclude non-compatible uses within the final

approach’ areas.’

In Abenroth v. Skagit Counz‘y, the Western Board said:

RCW 36.70A.510 requires a local government to adopt land use polrcres and
. DRs that preclude incompatible land uses adjacent to arrports

Furthermore, in Achen v. Clark County, the Western Board, in addressing the
application of RCW 36.70A.200, determined that residential development is usually an
inappropriate use: % | | |

[Development regulations] are appropnate vehicles to prevent encroachments
on surrounding airport property that make siting and maintenance of existing
airports difficult. Residential designation of surrounding propetties is usually
rnaDDroonate (Board emphasis) :

The issue currently before the Board stems from safety — which is why the
Petitioners are challenging the County’s residential densities within the Accident Safety
Zones. WSDOT Aviation Division’s Airport Land Use Compatibility Program (ALUCP) is
based on Title 14 CFR C- Part 77 - Objects Affecting Navigable: Alrspace and recognizes the

27 ¥1ein v. San Juan County, WWGMHB Case No. 02-2-0008, FDO (Oct. 18, 2002).
128 Abenroth v. Skagit County, WWGMHB Case No. 97-2-0060, FDO (Jan. 23, 1998).

129 Achen v. Clark County, WWGMHB Case No. 95-2-0067, FDO (Sept. 20, 1995).
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National Transportation Safety Board" s (NTSB) six Accident Safety Zones®

Zone 1: Runway Protection Zone
Zone 2: Inner Safety Zone
Zone 3: . Inner Turning Zone
Zone 4. Outer Safety Zone

Zone 5 Sidelines Safety Zone
Zone 6: Traffic Pattern Zone

It can be surmlsed from the ALUCP Matnx that residential’ development is consadered.

-an incompatible use by the agency, with the agency recommending for every zone to either
| prohibit residential use completely or allow limited denSIty B For example WSDOT-

Aviation Matrix recommends no residential development within Accident Safety. Zones 1, 2

and 5 and low-density residential uses within Zones 3, 4, and 6 (e.g. 1 du/2.5 acre - 1 du/5

acre).

Utilizing the best available obJectlve information, such as the Natlonal Transportatlon
Safety Board (NTSB) data and analy5|s case law relative to liability and risk, and current
risk identification, WSDOT Aviation Division formulated its recommendatlons to prevent
incompatible uses from bel_ng permitted Wlthln airport overlay zones. The Aviation Division

found the most critical areas to p‘r_ote'ct from incompatible land use are those areas below

the approach and départure paths to an airport. '3 According to WSDOT Aviation Division,

“[Blasing land use decisions upon fact, historic data, and applying best
practice recommendations supplied by the Airport Land Use Compatibility
Program, assists Junsdlctlons in crafting defensible, obJectlve zoning laws and

aid in avoudlng costly lltlgatlon 7133

13 See Petitioners’ Exhibit 22G, Appendix A — Alrcraft Accident Safety Zone Diagram

| *'Petitioners’ Exhibit 22G: Airports and Compatibility Land Use, Vol. 1, Appendix B, pp. 40-43, WSDOT Aviation

Division, Feb. 1999.
132 14 15 citation 91, p. 13; see also, Petitionérs’ Exhibit 22G, at 21

B d, p. 17.
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 As close as WSDOT -Aviation Division comes to saylng residential use is an example
of incom patlb]e use is found on page 21 of the A/rporz‘s and Compaz“/b/e ./_anc/ Use -

document. The Aviation Division states: -

Utilizing the information gathered by the NTSB and plotted by Hodges and.
Shutt, the WSDOT Aviation Division developed a matrix of recommendations
for land use compatibility based on the accident rate per acre within the
particular zone. The récommendations focus densities and incompatible land
uses away from the critical areas of flight.”**(Board emphasis)

In addition to discouraging incompatlble'uses RCW 36 70.547 also requires formal.
consultation with WSDOT Aviation DIVISIOI‘I and other interested partles Although

consultation is required, each jurisdiction has discretion as to their final adopted
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comprehensive plan and development regulations, as long as they are within the gUidelines :
and requirerhents of the GMA. Recognizing that one size does not fit every situation,
WSDOT Aviation Division and the Department of Community, Trade and Economic
Development'(CT ED) developed a matrix"‘Oﬁ"ering a menu of recommendationé‘ for
compatible development adjacent to an airport.” *** A comparison between WSDOT Aviation

D|V|S|on S matnx and KCC 17.58, the County S alrport development regulahons lndlcates

significant differences between the two.

Airport Safety Zone

WSDOT-Aviation
Recommendation

KCC 17.58.050(2) Use Table

Zonel

il Runway Protection

Prohibit all residential land uses

Encourages land uses thata
relatively unoccupied by people

(i.e. mini-storage, parking lot)

No stated prohibition on
residential uses

Zone 2

Inner Safety

Prohibit all residential land uses

Outside Ellensburg UGA: 1du/3
acres

Inside Ellensburg UGA: 1
du/acre

M1d p. 21.

35 Airports and Compatible Land Use, Vol. 1, WSDOT, p. 14, Feb. 1999.
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Zone 3
Inner Turning

Less than 4000 feet of runway:
Prohibit all residential uses

‘Runway 4000 — 5999 feet: 1 dii/5

acres
Over 6000 feet of runway 1
du/5 acres

Outsnde Ellensburg UGA: 1 du/3
acres

Inside Ellensburg UGA: -land .
zoned AG-3 -1 du/3 acres

| Inside Ellensbirg UGA: land

zoned UR or RR — 1 du/acre

Zone 4
Outer Safety

Less than 4000 feet of runway: 1.
du/S acres in rural or urban

‘areas

Runway 4000 — 5999 feet 1
du/5 acres in rural 1 du/2 5
acres in urban -

Qver 6000 feet of runway: 1

du/5 acres in rural; 1 du/2.5

| acres in urban

Outside Ellensburg UGA: 1 du/3
acres

Inside Ellensburg UGA: land
zoned UR or RR — 1du/acre

|

Zone 5
Sideline

Prohibit all residential Iran'd' uses

No stated prohibition on
residential uses

Zone 6
Airport Operations

Les's‘than 4000 feet of runway: 1

| 'du/5 acres in rural orurban

areas

“Runway 4000 — 5999 feet: 1

du/5 acresin rural; 1 du/2.5
acres in urban - _
Over 6000 feet of runway: 1
du/5 acres in rural; 1 du/2.5
acres in urban

Outside E]lensburg UGA :1du/3
acres
Inside Ellensburg UGA: 1 du‘/acre :

Table based on KCC 17.58. 050(2 2) and Appendix B of the ACLUP Land Use Matrix

Clearly, there is a substantlal difference between the County’s alrport development

regulatlons and WSDOT Aviation Division’s recommenda’uons The dxfference is primarily i in

the residential densities allowed Wlthm the specific zones. The ques‘uon becomes whether

the County’s development regulatlons are sufficient to comply with RCW 36.70A.510.

WSDOT Aviation Division submltted numerous letters throughout the County’s

process making a number of important recommendatlons. As a technical agency with

expertise in this area, the, Board gives substantial weight to WSDOT Aviation Division’s
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recommendatlons
'\WSDOT Aviation Division’s Airports and Compatible Land Use document was wntten

to provide information and direction concernmg alrports to Washlngton S cities and countles

|WSDOT knows there will be land use confhcts In the document the Aviation DlVlSlon

wrote,

“t is in [the] interest of both parties to incorporate prOaCtive’Ianguage
policies and procedures which protect.the airport and the commumty from
lncompatlble land use decision-making.”
| The Countys airport zone, KCC 17 58 was orlglnally adopted in 2001 and
subsequently amended in 2006, with the adoptlon of Ordinance 2007-22. In their
recommendation letter and report dated July 25, 2006, WSDOT Aviation Division made

numerous specific recommendations.’” Although many of the recommendations were -

| adopted by the County in KCC 17.58, none of the recommendations concetning the six

zones that make up the Airport Overlay Zone were adopted. One of those recommendations
concerned the Runway Protection Zone, Zone 1 for which WSDOT Aviation Division stated,

“WSDOT’s program recommends against residential uses in the runway
protection zones located at each runway end and suggests communities allow -
only minimal development in these'areas.”®

The County did not adopt this recommendation and currently has no residential
restrictions. Another recommendation concerned “High- lntenSIty" land use and

recommended residential cluster developments should be discouraged within the extended

136 A5 the Central Board expressed in Pruitt v. Town of Eatorville, CPSGMHB Case No. 06-3- 0016 (FDO, Dec. 18 2006)
the Hearings Boards shall give “substantla] weight {o the WSDOT Aviation DlVISIOl] s comments and concer ns.. :

[T]he provisions of RCW 36. 70A.510 and RCW 36.70.547 provide exphclt statutory dnectlon for local
governments to give substantial weight to WSDOT Aviation Division’s comments and concerns related
to matters affecting safety at general aviation airports. Eatonville “shall . . . discourage the siting of
incompatible uses adjacent to [Swanson Field].” RCW 36.70.547.

137 | etter from WSDOT Aviation Division, July 25, 2006.

138 14
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runway centerline. Again, the C‘ouhty did not adopt restrictions and} currently has no stated
proh|b1t|on against dustermg in Zones 2 and 3. | . |

On June 12, 2007, WSDOT Aviation Division submltted its final comments concerning
the amendments to the Kittitas County Developmevnt_ Code. In that letter, WSDOT said
“[W]e support the proposal and view it as an imt)o_rtant ste_p' towards protecting the
county’s public use airports from incompatible development.”* WS‘DOT Aviation Division's |
support was for the recommendations by the’ Plannmg Commission and indicted the ) |
recommendatlons recogmzed all general av1atlon alrports and clarlﬂed the County S EX!Stlng
airport overlay zone. o

It’s clear to the Board the County adopted the recommendation to recognlze all

general aviation airports in KCC 17.58, but it's also clear there were no changes made to

the Alrport Overlay Zones, spedﬂcall_y Zones 1, 2 and 5, which fail to have any restrictions
| on residential use, this in light of the safety concerns expressed by WSDOT in its manual,

|and recommendations in its letter of July 26, 2006.

The Board agrees with the Petitioners. Given the'vp‘dtential seriousness of the
consequences of not restrictin'g‘re_s‘idential use in Zones 1, 2 and 5, and the requirement of
RCW 36.70A.51Q', the Board finds the County out of compliance. This issue concerns all the
airports in Kittitas County, not just Bowers Field. The letter se_nt'to the County dated July
25, 2006, was a strong indication WSDOT Aviation Division considered KCC 17:58 outdated

and in need of significant changes. The development reguiations adopted by the County fail

to discourage the siting of incompatible uses, such as residential urban density, within close

proximity and adjacent to its general aviation a,irbo_rts. WSDOT Aviation Division's
recommmendations for airport zones are based on bes't.ay_aila'ble fact, in-depth safety_ and
flight studies, and case law. The adopted regulations in Kittitas County's KCC 17.58 for
Zones 1, 2 and 5 fall to take into conSIderatlon the safety concerns and other consequences

of allowing reSIdentiai uses in these zones,

139 Letter from WSDOT Aviation Division, June 12, 2007. .
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Conclusnon
~The Petitioners have carrled their burden of proof and shown by clear and convmcmg

evidence the action of t_he County in adopting KCC 17.58 is clearly erroneous in view of the

entire record before thfe" Boardland in light of thégOals and requirements of th_e Grthh

| Management Act. The Board finds the above ment'ioned 'Kittitas'County chapter fails to.
‘protect the County’s airports as required by RCW 36.70A.020(3) and RCW 36.70A.510.

VI. INVALIDITY o |
The request for an order of invalidity is a prayer for relief and, as such, does not

need to be framed in the PFR as a legal issue. See King 06334 Fallgatter VIIT v. City of

|| switan (Feb. 13, 2007) #06-3-0034 Final Dedision and Order Page 12 of 17 County v.

Snohomish County, CPSGMHB Case No. 03-3-0011, Final Decision and Order, (Oct. 13,

| 2003) at 18. The Petitioners have requested the Board to find Issue Nos. 1 through 8

invalid to protect a finding of non-compliance from vested development.
Applicable Law:’
The GMA’s Invalidity Provision, RCW 36.70A.302, provides:

(1) A board may determine that part or all of a comprehensive plan or
development regulation are invalid if the board:

“(a) Makes a finding of noncompliance and issues an order of remand under
RCW 36.70A.300; '

" (b) Includes in the final order a determination, supported by findings of fact

* and conclusions of law, that the continued validity of part or parts of the plan
- or regulation would substantially interfere Wlth the fulfillment of the goals of

this chapter; and

(c) Specifies in the final order the particular part or parts of the plan or
reguiation that are determined to be invalid, and the reasons for their
invalidity.

‘(2) A determination of invalidity is prospective in effect and does not
- extinguish r|ghts that vested under state or local law before receipt of the
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board’s order by the city or county. The determination of invalidity does not
apply to a completed development permit application for a project that vested
under state or local law before receipt of the board’s order by the county or
city or to related construction permits for that project.

Discussion and Analysn
A finding of invalidity may be entered only When a board makes a finding of non-

| compliance and further includes a “determln_atlon, supported by findings of fact and

conclusions of law that the continued validity of patt OE,parts of the plan or.rejgulation
would substantially interfere with the fUIﬁ'Hment of the go,als:.of this chapter.” RCW |
36.70A.302(1). The Board has also held that invalidity shouid be imposed if c’ontinued:
validity of the non-eompliant;Comprehensive Plan provisions or development regulations

would sgbsta‘ntially interfere with'the local jurisdiction’s ability to'engage in GMA—compliant '

i planning.

The Petitioners ask this Board to issue a finding that the actions of the County
substantially mterfere with the fulfillment of the goals of the GMA. In the discussion of the

legal issues in this case, the Board found and concluded that Kittitas County’s adoption of

| Ordinance No. 2007- 22 was clearly erroneous and non- comphant with the requirements of

RCW 36.70A.070, and .110. Specifically, the Board finds that Kittitas County s actions
reflected in Issue No.1, substantially interfere with the following goals of the GMA:

Goal 1 of the GMA, RCW 36.70A.OZQ(1), provides that “Urban growtn: Encourage
development in urban areas where adequate public facilities and services exist or can be
provided in an efficient manner.”

Clearly, from our findings herein, the actions of the County have éubstantially
interfered with this goal. The County’s adoption of Ordinance 2007-22, which includes KCC
16.09 Performance based clustering, KCC 17.08 Accessory dwelling units, KCC 17.22 er’an
'residential zone, KCC 17.28 Agriculture-3, KCC 17. 30 Rura1—3 and KCC 17 56 Forest and
range zone, allows urban density in the rural area and fails to prov1de adequate public

facilities and services in an efficient manner

" Eastern Washington
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 Goal 2 of the GMA, RCW 36.70A.020(2), provides that reducing sprawl is a key gqal
of the Act: “Reduce the lnappropriate conversion of undeveloped land into sprawling, low-

density development.”
The County’s adopt|on of Ordlnance 2007-22, which includes KCC 17.28 Agrlculture 3|

and KCC 17.30 Rural-3, allows unlimited urban density in the rural area. The County’s actlon;

clearly allows small urban—llke lots, which affects water quality and quantity; allows growth "

in the rural area, which makes intensive use of land to such a degree as to be incompatible -

with the prlmary use of land for agrlculture and allows densmes inconsistent Wlth rural

| character.

Goal 8 of the GMA, RCW 36.70A.020(8), “Natural resource industries, maintain and |
enhance natural resource~based industries, including productive timber, agricultural, and
fisheries industries. Encourage the conservation of 'prbdu,ctive forest lands and productive
agricultural lands, and dlscourage incompatible uses.”

Clearly, the de51gnat|on and division of thousands of acres of rural land into three-
acre lots fails to maintain and enhance the natural resource-based industries in Kittitas
County and frustrates this goal. There is a clear'da'n.ger' fhese lands will be lost to the
agricultural and forest lndus'trles.', if invalidity were not found.

~ Goal 9 of the GMA, RCW 36.7OA.020(9), "Open space and recreation. Retain open
space, enhance recreational opportunltles} conserve fish and wildlife habitat, increase
access to natural resource lands and v\late'r, and de\/el.o'p parks and r.ec'reation facilities.”

The County’s adoption of'Ordln_ance 2007-22, which includes KCG.17.28 Agriculture-
3, and KCC 17.30 Rural-3, by allowing unlimited three-acre parcels of lancl throughout the
rural area fails to retain open space, fails to enhance recreationél opportunities, and fails to '

conserve fish and wildlife habitat. Intense urban development segregates large tracts of the

rural area and fragments wildlife habltat

Goal 10 of the GMA, RCW 36.70A.020(10), “Environment. Protect the environment

and enhance the state’s quality of life, including air and water quality, and the availability of

water.
Eastern Washington -
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The County’s adoption of Ordinance 2007-22, which includes KCC 17.28 Agnculture-
3, and KCC 17.30 Rural-3, allows urban density in the rural area, whlch fails to protect the
environment, particularly water quality. Three-acre urban density increases the number of
septic systems and individual wells affecting ground water quality and guantity.

Goal 12 of the GMA, RCW 36.70A.020(12), “Public facilities and services. Ensure
that those public facilities and services necessary to support development shall be adequate

to serve the development at the time the development i s available for occupancy and use

| w1thout decreasmg current service levels below locally establlshed minimum standards.”

~ The County's adoption of Ordinance 2007-22, which includes chapters KCC 16. 09
KCC 17.08, KCC 17.22, KCC 17.28, KCC 17.30, KCC 17.56, allows urban development in the

rural lands without the public facilities and services, such as public sewer, public water, and

|| public transportation, to adequately support the development wlthout.decre‘aslng‘ current

|| service levels for urban density.

Accordingly, the Board enters a determination of invalidity and specifically finds
chapters KCC 16.09, KCC 17.08; KCC 17.22, KCC 17.28, KCC 17.30, KCC 17.56 of Ordinance
2007-22 out of compllance and invalid and remands Ordinance No. 2007-22 to Kittitas

| County to take legislative action consistent with this Order.

Conclueion:
. The Board finds that a determination of invalidity is properly issued and actions
found‘out ofvcompliance in Issue No. 1 are invalid.
VII. FINDINGS dF FACT

1..  Kittitas County is a county located East of the crest of the Cascade
Mountains and opted to plan under the GMA and is therefore required
to plan pursuant to RCW 36.70A.040.

Kittitas Fnl inty adonted the Kittitas County Developmen .t Code | pdatv

WS v Rl et I (RN AT RLS S

as Ordinance No 2007-22 on July 19, 2007.

N

3. Kittitas County allows densities in the Agriculture-3 (KCC 17.28) and Rural-3
* (KCC 17.30) which are urban in the rural element and not in compliance with
the Growth Management Act. The County has not developed a written record
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explaining how the rural element harmonizes the planning goals in the GMA ~
and meets the requirements of the Act.-Kittitas County, in adopting KCC

"16.09, KCC 17.08, KCC 17.12 (zoning map), 17.22, and 17.56, allows urban—.

like densities in the rural-areas.

Kittitas County by adoptmg KCC 17.29 and KCC 17.36 lmpermlssmly

“allows urban uses in its rural areas and fails to include standards to

protect the rural character as requlred by RCW 36.70A. 020(10), RCW
36.70A.070(5)(b) and (¢), and RCW 36.70A.110(1). The Petitioners
failed to brief KCC 16. 09 and KCC 17.12 in this issue and therefore,

'these two prov151ons are deemed abandoned.

'Klttitas County |mpermISSIbly allows urban uses in lts agncultural Iands

of long-term significance, and fails to include standards to limit such
uses and protect the commercial agricultural zone as encouraged and
required by RCW'’s 36.70A.020(1, 8), 36.70A.060, 36.70A.070, and
36.70A.177. ‘ ' ,

Kittitas County’s KCC 16.04.fails to protect water quality and quantity

- as required by RCWS 36.70A. 020(10) and 36.70A. O70(5)(c)(|v)

Klttitas County’s KCC 17.32, KCC 17.40 and KCC 17. 44 fail to protect
the rural area as required by RCW s 36.70A. 020(1 -2, 12), 36.70A.070,

and 36.70A110.

Klttltas Countys KCC 17.29 and KCC 17.31 fall to protect the rural area
and ALOLTCS as required by RCW’s 36.70A.020( 8), 36.70A. O70(5)(a)
and (b), and 36.70A.177.

Kittitas County’s KCC 17.58 fails to protect the County’s airports'as
required by RCW 36.70A.020(3) and RCW 36.70A.510 (with reference
to the Planning Enabling Act statute RCW 36.70.547).

VIII. CONCLUSIONS OF LAW

This Board has JUHSdlCthl’l over the partles to this actlon

~ This Board has JUFISdlCthl‘l over the subject matter of this action.

Petitioners have standing to raise the issues raised:in the Petition for

Review.

. Eastern Washmgton.
Growth Management Hearings Board

FINAL DECISION AND ORDER : . ’ : 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 .
March 21, 2008

Yakima, WA 98902
Phone; 509-574-6960
Fax: 509-574-6964
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4. Petition for Review in this case was timely filed.

Kittitas County has allowed urban densities in the rural areas and failed
to develop a written record explaining how the rural element -
harmonizes the planning goals in the GMA. This action is not in
comphance wrth the GMA.

6. _ Kittitas County has allowed urban uses in its rural areas and fails to
include standards to protect the rural character This actlon |s not in
compllance wrth the GMA.

7. Kittitas County allows urban uses in its agricultural lands of long-term
significarice, and fails to include standards to limit such uses and
protect the commercial agricultural zone as encouraged This actron is -
not in compliance with the GMA.

8. Krttrtas County fails to protect water quality and quantity as required by
RCW's 36.70A.020(10) and 36.70A.070(5)(c)(iv) by allowing multiple
subdivisions of common ownership side-by-side, which then use
multiple exempt wells. This action is hot in compliance with the GMA.

9. - Kittitas County allows commercial development throughout the County
~ along designated roads and highways, within improperly designated
- urban areas called Urban Growth Nodes, and in the unincorporated
expansion areas outside of the UGAs of Ellensburg and Cle Elum This
action is not in compliance with the GMA.

10.  Kittitas County allows increased density and non-conforming lots in the

rural areas, including the Ag_riculture-ZO Zone and the Commercial
Agriculture Zone~This action is not in compliance with the GMA.

11.  Kittitas County allows unlimited urban residential development within

the Airport Overlay Zone designations, primarily in Zones 1, 2, and 5.
This action is not in compliance with the GMA. :

IX. INVALIDITY FINDINGS OF FACT
Pursuant to RCW 36.70A.300 (2)(a)

We incorporate the Findings'of Fact above and add the following:

" Eastern Washington

Growth Management Hearings Board -

FINAL DECISION AND ORDER _— 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 : Yakima, WA 98902

March 21, 2008 Phone: 509-574-6960
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FINAL DECISION AND ORDER
Case 07-1-0015
March 21, 2008

The Board finds and concludes that the County’s actions in adopting
KCC 17.28 Agricultural-3 Zone, and KCC 17.30 Rural-3 Zone'
substantially interferes with the goals of the GMA because: they fail to
preserve and protect the rural area within the County

The Board finds and concludes that the County’s actlons in adopting
KCC:16.09 (Performance Based Cluster Platting), KCC 17.08 (Detached
Accessory Dwelling Units), KCC 17.12 (zoning map), KCC 17.22 (Urban
Residential zone), and KCC 17.56 (Forest and Range zone), -
substantially interferes with the goals of the GMA because they fail to -
preserve the rural area within the County

The County adopted regulatlons which allow densrtres greater than 1

'du/5 acres in'the rural aréa rnterfenng with RCW 36.70A.020(1).

‘The County s actlon allows inappropriate conversion of undeveloped

land in sprawling, low-density development interfering wrth RCW
36.70A.020(2).

The County’s action conflicts with the natural resource industries, open
space and recreation and interferes with RCW,_3,6.7OA020(8) and (9).

The County’s action fails to protect surface and ground water quality

~and avallablhty and interferes with RCW 36.70A. 020(10) and (12).

.. The Board finds and concludes that the continued validity of these
actions of the County would substantially interfere with the goals of the

GMA and their invalidity would cause no hardship upon the County
during the period necessary to bring this issue into compliance.

X. CONCLUSIONS OF LAW
Pursuant to RCW 36.70A.300 (2) (a)

The Board has Jurlsdlct|on over the partres and subject matter of this

case.

. Eastern Washington

Growth Management Hearings Board
15 W. Yakima Avenue, Suite 102
“Yakima, WA 98902
Phone: 509-574-6960
Fax: 509-574-6964
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Kittitas County allowed improper densities in the Rural-element of the
County when it adopted two zones, KCC 17.28, Agriculture-3, and KCC
17.30 Rural-3, which allow 1 du/3 acre zoning in the rural area. The

County’s action therefore violates RCW 36.70A.070(5) and RCW
. 36.70A.110(1) and is out of compliance with the GMA. The County’s

action substantially interferes with the fulfillment of Goals 1, 2, 8, 9, 10
and 12 of the GMA. The Board concludes that these actions or lack of
actions substantially interfere with the local jurisdictions’ ability to
engage in GMA-compliant planning. ' :

Kittitas County allowed |'mprope'r densities in the rural areas of fh'e |

* County when it adopted KCC 16.09 (Performance Based Cluster

Platting), KCC 17.08 (Detached Accessory Dwelling Unlts), KCC 17.12
(zoning map), KCC 17.22 (Urban Residential zone), and KCC 17.56
(Forest and Range zone), which allow urban-like densities in the rural
areas, and therefore violates RCW36.70A.070(5) and RCW
36.70A.110(1) and is out of compliance with the GMA. The County'’s
action substantially interferes with the fulfillment of Goals 1,2, 8, 9, 10,
and 12 of the GMA. The Board concludes these actions or lack of
actions substantially interferes with the local jurisdictions-ability to

- engage in GMA-compliant planning.

XI. ORDER

Based upoh review of the Petition for Review, the briefs and _exhibits submitted by .

the parties, the GMA, prior Board Orders and case I"aw, having considered the arguments of

the parties, and having deliberated-on the matter the Board ORDERS:

1.

Kittitas County’s adoption of Ordinance No. 2007-22 is clearly
erroneous and does not comply with the requirements of the GMA, and
is not guided by GMA goals RCW:36.70A.020(1), (2), (3), (8), (9), (10) -
and (12) and is found out of compliance in Issues 1, 2, 3, 4, 6, 7, and 8
to the extent herein ruled.

2. Kittitas County’s adoption of Ordinance 2007-22 allows urban density in
the rural areas with three-acre zoning in the Agriculture-3 and Rural-3
~zones outside of the urban growth areas and limited areas of more
intensive rural development (LAMIRDs) in chapters 16.09, 17.08, 17.22,
117.28,17.30, and 17.56 of the Kittitas County Code violate RCW
- Eastern Washington.
: ) Growth Management Hearings Board
FINAL DECISION AND ORDER : ) 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 ) ’ Yakima, WA 98902
March 21, 2008 ' Phone: 509-574-6960
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36.70A.070 and 36.70A.110 and substantially interferes with GMA Goals
RCW 36.70A.020 (1-2, 8-10, 12) and the Board finds these prov15|ons
invalid.

3. Therefore the Board remands Ordinance No. 2007-22 to Kittitas County
with direction to the County to achieve compliance with the Growth
Management Act pursuant to this decision no later than September

- 17, 2008, 180 days from the date issued. The following schedule for
comphance briefirig and hearmg shall apply

« The County shall file with the Board by September 30, 2008, an
original and four copies of a Statement of Actions Taken to
‘Comply (SATC) with the GMA, as interpreted and set forth in this
Order. The SATC shall attach copies of legislation enacted in order to

- comply. The County shall simultaneously serve a copy of the SATC,
with attachments, on the parties. By this same date, the County
shall file a “Remanded Index,” listing the procedures and
materials considered in taking the remand action.

« By no later than October 14, 2008*°, Petitioners shall file with the

* Board an original and four copies of Comments and legal arguments
on the County’s SATC. Petitioners shall simultaneously serve a copy of
their Comments and legal arguments on the parties.-

e By no later than October 28, 2008, the County and Intervenors shall

file with the Board an original and four copies of theif Response to

" Comments and legal arguments. The County and Intervenors shall
simultaneously serve a copy of such on the parties.

e By no later than -November 12, 2008 Petitioners shall file with the
Board an orlgmal and four copies of their Reply to Comments and
legal arguments. Petltloners shall serve a copy of their brief on the
parties. : :

40 October 14, 2008, is also the deadline for a person to file a request to participate as a “participant” in the compliance

proceeding. See RCW 36.70A.330(2).

Eastern Washington
Growth Management Hearings Board

FINAL DECISION AND ORDER ) 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 . . : ’ _Yakima, WA 98902 .
March 21, 2008 : i Phone: 509-574-6960
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e Pursuant to RCW 36.70A.330(1) and WAC 242-02- 891141 the Board
hereby schedules a telephonic Compliance Hearing for November 19,
2008, at 10:00 a.m. The compliance hearing shall be limited to
consideration of the Legal Issues found noncompllant and
remanded in this. FDO. The parties will call 360-407-3780
followed by 211432 and the # sign. Ports are reserved for: -Mr.
Scully, Mr. Caulkins, Mr. Slothower, Mr. Cook, and Mr. McElroy.
If additional ports are needed please contact the. Board to. make

arrangements.

If the County takes le'gislati_ve complianice actions 'prior to the _date:sét forth-in

|this Order, it may file a motion with the Board requesting an adjustment to this

compliance schedule,

Pursuant to RCW 36.70A.300 thIS is a final order of the Board

Recons:deratlon

Pursuant to WAC 242-02-832, you have ten (10) days from the mailing of this
Order to file a petition for reconsrderatlon Petitions for recon5|derat|on shall
follow the format set out in WAC 242-02-832. The original and four (4) copies of
the petition for reconsideration, together with any argument in support thereof,|
should be filed by mailing; faxing or delivering the document directly to the
Board, with a copy to all other. partles of record and their representatlves Filing
means actual receipt of the document at the Board office. RCW 34.05.010(6),
WAC 242-02-330. The filing of a petition for reconsnderatlon is not a prerequisite
for filing a petltlon for judicial review.

Judrcral Review:

Any party aggrieved by a fmal decision of the Board may appeal the decision to
superlor court as provided by RCW 36.70A.300(5). Proceedings for judicial
review may be instituted by filing a petition in superior court according to the
procedures specified in chapter 34.05 RCW, Part V, Judicial Review and Civil.

Enforcement:

"' The Presiding Officer may issue an additional notice after receipt of the SATC to set the format and additional

procedures for the compliance hearing.

Eastern Washington‘
Growth Management Hearings Board

FINAL DECISION AND ORDER : ‘ : v 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 . ’ Yakima, WA 98902
March 21, 2008 " Phone: 509-574-6960
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and prohibited by the County’s Rural Element. Case No 07-1=0004c, FDO, at 17. A similar
|| issue has been presented in this matter, with Petitioners’ continuing to question the

| both petitioners and respondents alike, that the Board acts consistently with its prior

The petition for judicial review of this Order shall be filed with the approprlate
court and served on the Board, the Office of the Attorney General, ‘and all parties
within thirty days after service of the final order, as provided in RCW 34.05.542.
Service on the Board may be accomplished in person or by mail. Service on the

Board means actual receipt of the document at the Board office w1th|n thlrty .

days after service of the fmal order.

Service:
This Order was served on you the day it was deposited in the United States mail.
RCW 34.05.010(19) | |

SO ORDERED this 21 day of March. 2008

EASTERN WASHINGTON GROWTH MANAGEMENT
HEARINGS BOARD,

celley, Board ember
Qer
‘ J‘( e 0

* Dennis Dellwo, Board Member

Concurring Opinion of Board Member Joyce Mulliken:
* I concur with the conclusions drawn by my colleagues in this matter. I write

separately to address Kittitas County’s rural densities.
As this Board concluded in its August 20 2007, Flnal Decision and Order in Kittitas

County Conservation v. Kittitas County, EWGMHB Case No 07-1-0004c, the densities

permitted by Klttltas County within the Agrlcultural -3 and Rural-3 zones are urban in nature

County’s den_S_iti_es within rural areas. (See Legal Issue i, supra). 1 believe it is vital, for

Eastern Washington
Growth Management Hearings Board

‘FINAL DECISION AND ORDER o . 15 W, Yakima Avenue, Suite 102
Case 07-1-0015 Yakima, WA 98902
March 21, 2008 i : : : Phone: 509-574-6960
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.,.0004c However it'is the Petltloners repeated attempts to have the Board delrneate a
| standard for rural densrty that Would apply to all countles throughout Washlngton State

,regardless of reglonal d|fferences which is troubllng This is- espeCIally true given the fact

| Appeals Docket Nos 07 2- 00549 1 and 07-2- 00552-1.

.-_the likelihood- of its return to agncultural productlon IS sllm — a fact that has been

| communrty, Kittitas County has yet to demonstrate through written record how the County’s

| Act as requ'ired. by RCW 36.70A.070(5)(a).

decrsrons especrally if the facts and c1rcumstances are related. And therefore I concur r that

this Board should respond srmrlarly to the issue of rural densities as rt did in Case No. 07-1-

that thrs Board's conclusrons in the prror case are currently on appea! before the Court of

As I noted ln the prror decision, my concern is in the long -term vrabmty of the

agncultural lndustry WIthrn Klttrtas County When land is covered with impervious surface

demonstrated in urban countles such as King County — and somethrng Krttrtas County couid _
address by adoptmg alternative methods to ensure farmers’ economic success and the
conservation of agricultural Iands _fd at 61. Although my concern.for the conservation of |
agrlcultural lands is also tempered by the GMA's mandate that jurisdiction’s be granted

dlscretron in planning choices so as to respond to the needs and character of their

rural element harmonizes the planning goals i in the GMA and »meets the requirements of the

Joyce MullKen, Board Member

Eastern Washington
Growth Management Hearings Board

FINAL DECISION AND ORDER ) . - . 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 " : : : Yakima, WA 98902
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KITTITAS COUNTY CONSERVATION;

BUILDING INDUSTRY ASSOCIATION OF

| WASHINGTON HOME BUILDERS

State of Washlngton
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WAS_H_INGTON

RIDGE, FUTU REWISE{

* Petitioners; Case No. 07-1-0015

V. —_— CERTIFICATE OF SERVICE .

KITTITAS COUNTY, .

Respondent,
SON VIDA, II, TEANAWAY RIDGE, LLC,
WASHINGTON (BIAW), CENTRAL
ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS Cou NTY
FARM BUREAU

Intervenors.

I am a citizen of the United States of America; 1 am over the age of 18 yéars and not

a party to the within entitled action; am an employee of this board and my business

address is 15 West Yakima Avenue, Suite 1_02; Yakim‘a_, Washington 98902.

On this date, I mailed a true copy of FINAL DECISION AND ORDER, in the above
entitled matter, to each of the persons listed below by placing a true copy thereof in a
sealed envelope with pbstage there,_on" fully prepaid, in the United States mail at Yakima,

Washington as addressed herein:

Eastern Washington -
Growth Management Hearings Board
15 W. Yakima Avenue, Suite 102
Yakima, WA 98902
Phone: 508-574-6960
Fax: 509-574-6964.
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Kittitas County Conservation
P.O.Box 23
Thorp, WA 98946

Ridge | .
P.O. Box 927
Roslyn, WA 98941

Futurewise
814 2" Ave., Ste. 500

Seattle, WA 98104

Keith Scully
Futurewise

1814 2" Ave., Ste. 500
| Seattle, WA 98104

Kittitas County Board of Commissioners
205 W. 5" Ave. ,
Fllensburg, WA 98926

Neil Caulkins

Deputy Prosecuting Attorney
205 W. 5" Ave., Room 213
Ellensburg, WA 98926

BIAW
111 215t Ave. SW

Olympia, WA 98507

Central WA Home Builders Assoc.
3301 W. Nob Hill
Yakima, WA 98902

Mitchell Williams
P.O. Box' 1702

| Ellensburg, WA 98926

Timothy Harris

" Andrew Cook

111 21% Ave. SW
Olympia, WA 98507

~“Son Vida, II '
5000 1245 Ave., NE, Ste. B-100 -

Bellevue, WA 98005

‘Teanaway _Rldge_a_, LLC

P.O. Box 808
Cle E-IUm(-WA_98_922

Jeff S!'chowevr

. P.0..Box 1088

E]lensburg, WA 98926

Urban Eberhart -

_ Kittitas County Farm Bureau Inc

890 Kittitas Hwy.
Ellensburg, WA 98926

Gregory McEIroy
1808 N. 42" st.

- Seattle, WA 98103

Kittitas County Auditor
205 W, 5™ Ave.
Ellensburg, WA 98926

Eastern Washington

Growth Management Hearings Board
15 W. Yakima Avenue, Suite 102

. Yakima, WA 98902
Phone: 509-574-6960
_Fax: 509-574-6964
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I certify undef.penalty of perjury, that the foregoing is true ahd correct.

DATED this 215.t day of March 2008, at Yakima, Washington. -

Angie Andreas

Eastern Washington

Growth Management Hearings Board

" 15 W. Yakima Avenue, Suite 102

o Yakima, WA 98902

: Phone: 509-574-6960

A__b ﬁ Fax: 509-574-6964




futurewise
_RECEIVED: -

SUPERIOR GOURT OF WASHINGTON FOR KITTITAS COUNTY -

CENTRAL WASHINGTON HOME

' " BUILDERS ASSOCIATION, a Washing-

ton not-for-profit corporation;

- BUILDING INDUSTRY ASSOCIATION
OF WASHINGTON, a Washington™

not-for-profit corporation; and

. MITCHELL F. WILLIAMS, d/b/a, MF

" Williams Construction Co.,’In¢.,

Petitioners/Intervenors, No. 08 2 00195 7

MEMORANDUM DECISION AND

VS.
ORDER OF STAY

MANAGEMENT HEARINGS BOARD,
KITTITAS COUNTY CONSERVATION
COALITION, RIDGE, and FUTURE-

WISE,
Respondents,

and

KITTITAS COUNTY, a Washington

)
)
)
)
)
)
)
)
)
)
)
g
EASTERN WASHINGTON .GROWTH )
)
)
)
)
)
)
)
|
municipal corporation, )
)

)

Respondents.

INTRODUCTION

On March 21, 2008 the Eastern Washington Growth Management Hearings:
Board (Board) issued a Final Decision and Order (FDO) in its Case No. 07—1)—0015,

MEMORANDUM DECISION, ORDER - 1
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.. ruling that Kittitas County Ordinance 2007-22 updatlng the County's developmental
~.regulations was ‘non=compliant with the Growth Management Act (GMA),: Chapter

' 36.70A RCW. The Board also issued a Determination of Invalidity fora number of ;B b
Kittitas County’s dévelopment.regulations, including Chapter 16.09 KCC (F’erformance B K S
. Baséd Cluster Platting), Chapter17.08 KCC (Definitions), Chapter 17.22 KCC (UR= :1:@'.
.. - Urban Residential Zone), Chapter 17.28 KCC (A-3 -Agricultural 3 Zone); Chapter A7.30. 0 ¢

KCC (R-3- -Rural 3 Zone), and Chapter 17.56 KCC (F- -R-Forest and Range Zone) The
Board remanded Ordinance 2007-22 back to Kittitas County, directing the. County to -
achieve compliance with the Growth Management Act no later than September 17,
. 2008 _and scheduling a set of deadlines by which it would determine whether Kittitas .
County had taken the necessary actions to comply with the GMA.

On April 4, 2008 the intervenors (HomeBurlders) filed a Petition for Review
seeking reversal of the Board’s FDO that pertarned fo lssues 1, 2,3 and 4°

e HomeBurIders filed a motion to stay- the Board’s FDO and comphance proceedrngs L RO

pending review by this court of t_he Board’s FDO. Respondents Kittitas'County
Conservation Coalition, Ridge, and Futurewise (collectively, Futurewise) oppose’ the

motion to stay. The court heard oral argument on April 21, 2008.

- STANDARDS FOR CONSIDERING STAY OF THE DECISION OF AN
ADMINISTRATIVE AGENCY PENDING REVIEW

While the court does have the inherent power in appropriate cases to enter a

stay of an administrative decision while an appeal is pending, Mentor v. Nelson, 31

I KCC refers to the Kittitas County Code.

2 fssue No 1: Does Kittitas County’s failure to eliminate densities greater than one dwelling unit per five acresin :. -

rural areas outside of the urban growth areas and limited areas of more intensive rural development (LAMIRD)
violate RCW 36.70A.020, .040, .070, .110 and .130? o :

Issue No. 2: Does Kittitas County’s failure to prohibit urban uses and urban development in rural areas and the
failure to inclide standards to protect the rural area violate R RCW 36.70A.020, .040, .070, .110 and .130?

Issue No. 3: Does Kittitas County’s failure to prohibit urban uses in designated agricultural lands of long term
commercial significance violate RCW 36.70A. 020, .040, .060, .070, .110, .130, and .1777

Issue No. 4: Does Kittitas County’s failure to require that all land within a common ownership or scheme of
development be included within one application for a division of land violate RCW 36.70A.020, .040, .060, .070,

.130 and .1777
? Subsequently Kittitas County and others have filed their separate petitions for review.

MEMORANDUM DECISION, ORDER -2
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..Wn.App. 615 (1982), the court is guided by.theAdministr‘atiyeProcedur..es Actin

o :-.f»particular'in.':determfining. whether the stay:soughtis appropriate.- Spegcifically, RCW-

v .34.05. 550(—2’) authorizes a party to'seek-a stay or'other temporary remedy inthe, .. . oo oo

++reviewing court after it has filed-a petition for-judicial review, HomeBuillders has filed: .~ - -«

- “that motion: Howéver, because the ]UdICla] relief sought is for a stay or other temporary.. = .- a0

i rémedy from agéncy-action based on public health; safety or welfare: grounds RCW.

: 34,05.550(3) requires the courtto deny the stay:unless the:court determines the
applicant is likely to prevail when the court finally disposes of the matter; that without .
relief the applicant will suffer irreparable injury; that the grant of relief to the applicant -
will not substantially harm.other parties to the proceedings; and that the threaf ,t,e public

health, safety or welfare is not sufficiently serious to justify the agency action in the

. circumstances.

As the Board’s FDO appears to have been based on public health, and safety
-~ and/or welfare grounds, the court must ,an_alyze ‘HomeBuilders’ motion for-stay:in
accordance with RCW 34.05.550(3) to determine whether it has met each of the four

requirements; otherwise, the court must deny-the motion.

ANALYSIS

1. Whether HomeBuilders are likely to prevail on the merits. Comprehensive

~ plans and development regulations adopted pursuant to the GMA are presumed valid
upon adoption by local government. RCW 36.70A.320. The burden rests with the
complainant to demonstrate that any action taken by the local jurisdiction is not in

. compliance with the GMA. In reviewing a GMA decision and action of a local
jurisdiction the Board must find compliance unless it determines the action taken by the.
local jurisdiction is clearly erroneous ln view of- the entire record before it and in light-of '
the goals and requ1rements of the GMA. RCW 36 7OA 320. In order to deem an action

“clearly erroneous, the Board must be “left with the firm and definite conviction a mistake

4 gee RCW 36.70A.010.

MEMORANDUM DECISION, ORDER -3
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_has been committed.” Department of Ecology v. Public Utility District No. 1, 121 Wn.2d
479, 201 (1998)istv - i e T s :

- :.While.local governments have broad-discretion to develop comprehensive plang::: - - oo,

- and development regulationstailo’red toilocal circumstances~that local discretion:is: : ~wer i

“bounded by:the" goals and requirements of the: GMA. So;-in’ reviewing the:planning: -

»decrsrons oflacal’ governments the. Board is.instructed to recognize “the-broad: range of..;
‘ dlscretlon that may bé exercised by: counties and cities consistent with the' reqwrements
" of this chapter” and to“grant deference 1o counties’and cities in how they- plan for
growth, consistent with the requirements and goals of this chapter.” RCW

- 36.70A.320(1).> - . o ,
From a review of the Board's FDO:it appears the Board relied on its decision in

Board Case No. 07-1-0004° wherein:

“The Board findsthat the’ densities:allowed: by regulations Agricultural- -3.and:
Rural-3 are urban in rural element and not in compliance with the Growth
Management Act and the County has not developed a written record explaining
how the rural element harmonizes the planning goals in the GMA and meets the

requirements of the Act.”

Critical also to the Board's conclusion was the finding the County had not developed a
Written’record.eXpﬂlalning how the rural element harmonizes the planning goals in the
GMA and meets the requirements of the GMA.” The Board accepted Futurewise’s
argument that GMA requ1rements control over goals, that small urban-like lots affect
water quallty and quantrty, that urban growth refers to growth which makes intensive
use of land to such a degree as to be lncompatlble with the primary use of the land for .~
'agnculture that the rural element shall prov1de densities consistent with rural character S
that development regulatrons shall be consistent with a Countys comprehensive plan
that Tquell V. Klttrtas County suggests the size of a ot to produce food or other

agncultural products is greater than flve acres that three acre zoning throughout Krttrtas

5 Moreover, Boards are to make informed decisions in a clear, consistent, timely and impartial manner that
recognizes regional diversity. WAC 242-02-020(1).

§ Kittitas County Cause No. 07-2-00552-1.

7 See FDO, page 11.

8 90 Wn.App. 1 (1997).
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County fails.te provide for a variety of rural densities,. and.that Goldstar. Resorts V.

- Futurewise? holds that Growth Boards retain some discretion as to what is. urban and

- . - _what is rural. based on local circumstances and.the written record, as long as. Viking'%is ...~
" . taken into account. The Board conciuded that the-densities allowed- by the Ag-3.(KGC- .-

17.28)-and Rural3 (KEC 17:30) are urban in'the'rural element and not in.compliance: - &

o with the GMA.and that the County has not developed:-a ;Wri.tten record -explaining.how .. = .-

the rural elernent harmonizes the plan an'd-th‘e" GMA and:meets the requirements of:ithe - .. " - -+

GMA: The Board also‘concluded that KCC 16.09, 17.08, 17.12, 17.22, and 17.56 all
allow urban-like densities in rural areas and are not in compliance with the GMA.

In reviewing the pleadings presented to the court it appears both the-Board and
Futurewise have completely ignored by at least what on its face can be considered a
written record contemplated by RCW 36.70A.070(5)(a )wherern the County set forth in

.some detail in Paragraph 8.3 of its Comprehensive Plan a description of current land

- use patterns:in rural:Kittitas County as set forth.on pages 159 and 160 of:the: Kittitas: .

County Comprehensl've Plan: December 2006, Volume 1. And, in hearing the
arguments of Futurewise and reviewing the conclusions of the Board, it appears that
each is fixated on the notion that just because a parcel of property may be too small to
accommodate agriculture or farming it therefore becomes urban in nature. Moreover,

relying-on Tugwell, supra at 9 for the proposition that the creation of small parcels not . -

large enough to accommodate agricultural activities demonstrates that the three acre
zones are too small to farm and therefore are urban, The Board and Futurewise
o completely misconstrue Tugwell. Tugwell stood simply 1 for the proposition that the

.Countys record on. which it relied in establishing a rezone of certain property was-

- supported by substantral gvidence of change of circumstances to support the rezone.-
Tugwell did not stand for the proposrtlon that three acre parcels are urban in nature
‘Nor does the statistical analysrs presented by Futurewise necessarily support the =
proposition. parcels of five acres or less, because they may be smaller than the
statistical average small farm, are therefore urban. Such a.conclusion has no basis in

fact. Both the Board and Futurewise completely ignore the’ broader guideline of RCW

9 140 Wn.App. 378 (2007).
10 yiking Properties, Inc. v. Holm, 155 Wn.2d 112 (2005).
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36.7QA.O7Q(5). T_h:a_t_sulps_,@c.’gipn, while ’regpj_r_igg{_.gp_;gqﬂes to include a rural element .. . ..
if’c’ﬁdihé lands.that are not.designated fOFzH.ft?:?,&.;g_r,oy\/th,. agriculture, forest or mineral: . "
- sources, recognizes that because ._‘cir._gur-_nst_gabn:ges;\'/;@ry from county to county, in «

establishing patterns of ryral densities and uses,a-county may consider local i T e e
c;i_rcums{tan(;gs, but, ___s__h,a_lll :q_e_ygb p a.written-record .ex;plgin;in‘g how the tural element i is: - sl
harmonizes th.e‘_.p_l:‘a‘nning._.vgpgls_in_RQW_- SﬁiZOA,:,QQO}:gnd-meets the requirerients of: ...+ o i G ik

Chapter 36.70A; RCW 36.70A.070(5)(b) requires that the rural elerrient shall permit- . <« 0«

rural development, forestry, and-agriculture in rural areas. That provision also provides- = *

- that the rural element shall provide for a variety of rural densities, uses, essential public
facilities, rural goy_er.nmevntalvser\_/ices needed to serve the permitted densities and uses.

~ And to achieve a Vari_ety of rural d'e_nsities and uses, counties may provide for

clustering, density transfer, design guidelines; conservation easements, and other -

innovative techniques that will accommodate appropriate rural densities and uses that-

are not characterized by.urban growth and, that are.consistent with rural character: Thig- ., sy a5

County’s written reco‘rd‘ap;_j:e_ars to address all these concerns in its Compréhen‘sive

Plan at paragraph 8.3.
Rural character is defined in RCW 36.70A.030(15) as:

(15) “Rural character refers to the patterns of land use and development
established by & courity in the rural element of its comprehensive plan: S
(a) in which open space, natural landscape and vegetation predominate over
‘the built environment; .
(b) that foster traditional rural lifestyles, rural based economies, and
opportunities to both live and work in rural areas; v
(c) that provide vistal landscapes that are traditionally found in rural areas in -
communities;:. Lo o S -
(d) that are compatible with the use of the land by wildlife and for fish and - -~ - -
wildlife habitat; =~ : . ' S
. (e) that reduce the inappropriate conversion of undeveloped land into
sprawling, low density development; '

(f) that génerally do not require the extension of urban governmental services;
and = R 3 :
(g) that are consistent with the protection of natural surface water flows and . .

ground water and surface water recharge and discharge areas.”

Rural development is defined in RCW 36.70A.030(16) as:

MEMORANDUM DECISION, ORDER - 6



(16) “fRu_ta_l development’ refers to development outside the .urban growth area. ...~ - - -
~ and outside agriculture, forest, and mineral.resource lands designated pursuant-": - -
" 'to RCW™36.70A7170™ Rural development can consist of a variety of usesin ¢

.. residentiakdensities, including cluster residential-development; at levels that arg =" BRI
... .consistent with preservation.of rural.chara cter and the requirements of therural e

" alement. Rural'dévelopment does not refer to agriculture or forestry activities: "¢ "7

.that thay be’conducted in riral areas.” “ -

* " Finally, Urban growth is defined in RCW 36.70A.030(18) as:
", (18) “Urban growth’ refers to growth that makes interisive use of land forthe: .
 location of buildings, structures, and impermeable surfaces to such a degree as
to be incompatible with the primary use of land for the production of food, other
agricultural products, or fiber, or the extraction of mineral resources, rural. uses,
~ rural development, and natural resource lands designated pursuant to RCW- -
36.70A.170. A pattern of more intensive rural development, as provided in RCW
36.70A.070(5)(d), is not urban growth, When allowed to spread over wide a.re:as,',} :
urban growth typically requires urban governmental services. ‘Characterized by

- urban growth’ refers to land having urban growth located on it, or to land located -

y

in relationship to an area with urban growth on it as to be appropriate ,for"lu.;rb__a’h’,_,_,”-_ R BT

 growth

b} RN {1

As cah be gleahed by the above quoted definitions “rural character”, “rural
~ development”, and “urban growth” do not necessarily refer to whether a particular
parcel of property is farmable or not. Relying, therefore, on a statistical analysis that
‘ th_e average small farm in Kittitas County is 5.62 acres and that therefore anything less L
than that size is urban in nature belies the definitions and guideliheS' provided to the -
County for deyeloping a comprehensive plan and development regulations in
'c;o_'n'n'eé:.:t_;ildn therewith to define its own rural character, rural develop_mént, and urban
gro\&fh.' In fact, the legislature has not defined what constitutes rural density and no
',c'as’e_prgbedént,establighes that'_anky parcel less than five acres is nécessarily urban in’

nature.™

1 Agricultural, forest lands and mineral resource lands of long term significance for commercial production of food
or other agricultural products, commercial production of timber or extraction of minerals, respectively.

12 [t is noted a five acre lot is “decidedly” rural in density. See Whidbey Envtl. Action v. Island County, 122
Wa.App. 1561, 169 (2004) and Skagit Surveyors v. Friends. 135 Wn.2d 542, 571 (1998). “Decided rural density”
certainly infers small parcels can be considered rural. : .

MEMORANDUM DECISION, ORDER - 7
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On its face, therefore, this court concludes that based on.the matters presented, ..

there'is a likelihood. thatHomeBUIlderscould .prevail:‘é"h_,iﬁé' merits on issues 1, 2; 3and. i Wy

2. :':’S.A."‘:Whé‘_thér.'Ho‘fﬁéé'u:ii'dé:rlé WII[suffer ir.reﬁéfraﬁ}l'é injury if the stay is not

* “Granted. If the stay is hot'granted the County must comply with the Board’s FDO*
o cbhce‘ming‘the developmerit r«_a'gulatIOns.,Even thoU‘gh‘theh Board’s FDOon the .- =

~County's Camprehénsive Plan and other development regulations in the other casetis .

presently aivaiting review with-the Court of Appeals, the FDO in that case is stayed, -~
thereby relieving the County of the requirement of amending its Comprehensive Plan.

- As the Comprehensive Plan is now in a state of abeyance pending.review, the County
now has FDO invalidated development regulafions that may be inconsistent with that
Gomprehensive Plan. If the County, on fhe one hand, refuses to co.mplly with the

Board’s FDO in'th‘is' case, the County faces sanctions. If the County does comply with. « -

"the Board's EDO while this case is on review the issues herein can become moot'

during the interim period of the court review process, including the appeal process,
leaving property owners in Iimbd not being able to develop property under the current
d(_avelopment regulations and not being able to develop property under any modified
regulations should the County comply with the Board’s FDO. Too much uncertainty will
,cause:p.roperty owners repre'senfed by HomeBuilders’ position irreparable harm.

3. Whether granting the motion to stay will substantially harm other parties or

threaten public health, safety. or welfare.. As pointed out by HomeBuilders, the three

acre zones in Kittitas County constitute 'Ie'ssfthan 3% of the entire county. Maintaining

the sfatUs quo until this case is resolved in conjunction with Kittitas County Cause No.
07-2-00552-1 presently awaiting review by .t.h’e"Cou'Ft of Appeals and for which a stay is * .-

in existence, will not harm Futurewise. Rather, it will allow the orderly review of both .

13 While RCW 36.70A.020(10) and RCW 36.70A.070(5)(c)(iv) require the county to protect the environment and
enhance the state’s high quality of life, including air and water quality, and the availability of water; including
protecting surface water and ground waters resources, ruling that Chapter 16.04 of the Kittitas County Code violates
the GMA by allowing too many exempt wells appears to go beyond the authority of the review parameters of the
Board. The Department of Ecology pursuant to Chapter 90.44 RCW regulates ground water, not a Growth
Management Board. o ' : _

14 Again, Kittitas County Cause No. 07-2-00552-1.
15 Bven if the County enacts compliant development regulations with provisos should it prevail on appeal, the

compliant development regulations are no longer in effect.

MEMORANDUM DECISION, ORDER - 8
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. cases wnthout causing. irreparable harm to any of the parties. Moreover, there are .

- adequate safeguards set forth inithe development regulatlons to protect the health

o safety, and welfare of the public pending final resolution of these matters:

- .won.

3 FutureWISe s argument that it will be deprlved of the fruits of its wctory is: not
“relevant.: The issue to the court.is: whether the Board properly or adeguately revxewed i L

| ‘and decided ttieissues ooncermng-the County’s developmental regulations;-not who, -« .+ T

4, Co.rielusio'h; Based on the foregoing, the court s'hou'ld. grant ,
Homebuilder's motion to stay the proceedings pending review. The court onits own
motion Will.accel_erate review to decide this case within the next 60 days on a schedule
which should accommodate the parties hereto, unless the parties decide this review -
should await the outcome of the Court of Appeals’ review of Kittitas County Cause No.

07-2-00552-1. . - .
- . ~+= - CONCLUSION

Homebuilder's motion to stay the proceedings is granted. The court’'s-motion
16

sua sponte to accelerate review is also granted. Please present supplemental orders

consistent with this decision.

DATED: April 24, 2008 72 éw é Zp@/

JUDGE

16 Those conternplating a briefing schedule and a date for oral argument, or stipulation that the parties will await the
outcome of the Court of Appeals’ decision in Kittitas County Cause No. 07-2-00552-1.
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State of Washmgton ,
GROWTH MANAGEMENT HEARINGS BOARD.
"FOR EASTERN WASHINGTON

KITTITAS COUNTY CONSERVATION et al., - - o
. ‘ o _‘ " - (Kittitas County Superior Court
Petitioners, | Cause No. 08-2-00195-7)

KITTITAS COUNTY,
| Respondent - A
Case No. 07-1-0015

SON VIDA II TEANAWAY RIDGE, LLC
BUILDING.INDUSTRY ASSOCIATION OF 1 Order Grantlng Certlflcate of

WASHINGTON (BIAW), CENTRAL 4 : Appealablllty

WASHINGTON HOME BUILDERS
ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS -
CONSTRUCTION CO., KITTITAS COUNTY

Intervenors.

_ LA APPLICATIONS FOR CERTIFICATE OF APPEALABILITY o ,
On March 21 2008 the Eastern Washlngton Growth Management Heanngs Board

| (the Board) |ssued rts Flnal Decrsron and Order (FDO) in EWGMHB Case No 07 1- 0015
/(ITTI TAS COUNTY CONSERI/A T[ON etal v. /(_/‘77'_/' TAS COU/VTY et a/ |

Frve Petltrons for Revrew requestlng Judrcral revrew of the FDO |n thrs matter have

':_been frled in. Krttitas County Supenor Court Kittltas County Supenor Court Case Nos 08 2-
00195 7 08 2 00210 4 08 2- 00224 4, 08-2- 00231 7 and 08- 2 00239 2 |

’These were filed Pursuant to RCW 36. 7OA 300(5)

Eastem Washmgton
Growth ‘Management Hearings Board”

CEHTIFICATE OF APPEALABILITY ] . : . i ‘ 15 W. Yakima Avenue, Suite 102

Case 07-1-0015" . Yakima, WA 98902
. May6 2008 . .. - . e o c : . Phone 509-574-6960 )
Page 1 R .' Lo S L C _‘ . . Fax: 509'5?4-6964
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?RCW 34.05.518.

On April 30 2008, the Board received KITTITAS COUNTY CONSERVATION RIDGE,
AND FUTUREWISE’S (KCC et al.) appllcatlon for Certificate of Appealablllty filed by Mr. |
Tromhrmovrch ‘

The Board S Junsdlctlon is generally llmlted1 to addressmg whether local governments k
Wlthln the Eastern Washington reglon have complied with the goals and requirements of the|

state’s Growth Management Act (GMA — Chapter 36.7OA RCW) and whether local

: governments wrthln that region have complied with the provision of the Shoreline

_Management Act (SMA — Chapter 90.58 RCW). Pursuant to RCW 34 05.518(3, 6) thlS Board

may ﬂle a certificate of appealability, authorlzmg dlrect review of the decrsron in this matter. | -

, I1. DISCUSSION AND FINDINGS
KCC etal request that the Board to file @ certlflcate of appealablllty The
Admlnlstratlve Procedure Act authorlzes dlrect review of the decrsrons of envrronmental
boards including the Growth Management Hearings Boards and provrdes that a Board..

should issue a certlﬁcate of appealablllty if it “ﬂnds that delay in obtalnlng a ﬂnal and

'prompt determlnatlon of the 1ssues Would be detrlmental to-any party or the publlc interest |
,'and elther (l) fundamental and urgent statewrde or reglonal issues are ralsed or, (i) the
| proceedmg is llkely to have srgnlﬂcant precedentlal value 2 Because all of the statutory

| ,crlterla are met the Board should |ssue a certlﬂcate of appealablllty

Mr Trohrmovrch contends a delay in obtalnlng a ﬂnal and prompt determlnatlon of-

» the lssues ln thlS matter is. detnmental to all partles and the publlc interest; and all partles
'would beneﬂt by a rapld and bmdmg resolutlon of this case While the Klttltas County
| Conservatlon (KCC) Pet|tloners (EWGMHB Case No 07-1- 0015) are concerned about

‘ development appllcatrons belng vested to the noncomplrant County code whlle an appeal is |

' See: RCW 36.70A.280

- . Eastern'Washington .
, - C o ‘ Growth: Management Hearings Board
CERTIFICATE OF APPEALABILITY. 15 W. Yakima Avenue, Suite 102
Case 07-1-0015" - - . . Yakima, WA 98902 .
May 6, 2008 .- Phone: 509-574-6960
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pending, allowing land to be divided into three acre rural lot sizes, Mr. Trohimovlch also .
points out the appellants, including_ Central Washington Home Builders Associatlon. et al,
(CWHBA) would also benefit by a rapid resolution as well, since property owners and
b.usivnesses represented by CWHBA still face uncertainty regarding'the future of density’ in
Kittitas County. Mr. Trohimovich further argues, traffic, inadequate waterand sewer, poor

fire protection, ancl a degraded envlronrnent are not good selling points for real estate, and

_therefore a binding ruling requiring the County to fix its noncomplrant zoning will provrde

certarnty for the long term lnterests of CWHBA and other appellants.

Mr. Trohimovich contends adjacent countres (Yaklma Chelan, Grant and Klng) and

the region as a whole stand to benefit from a decision from the Court of Appeals There are

{Ino cases from Division Three of the Court of Appeals on the issues of what rural densities

comply with the GMA( or requlrements for clu_sterrng and planned unit development
regulatlons or on the variety of rural density issues; th'e_refOre a quick appellate decision
will have significant reglonal beneﬂt | |

- Mr. Trohimovich argues a decision by Division Three of the Court of Appeals would

| provide significant precedentral value. The Washrngton Supreme Court notes in Viking

Properties v. Holm, 155 Wn. 2d 112, 118P.3d 322 (2005), Growth Management Hearings
Boards cannot set “bnght line rules” regarding densrty, and the appellate courts have “yet
to provide clear guidance on when a Board violates Viking Properties’ bright-line rule
prohibition, and whether previous rulings from all three Boards holding one dwelling unit |
(DU) per five acres as the minimum rural density rnay be utillzedv as a benchmark or
presumptlon or are a fact-based application of the GMA's prohibitions on .Urban growth 4
outside urban growth areas,” Gold Star Resorts, Int. v. Futurewise, 140 Wn App.378,___, | "
166 P. 3d 748, 760-761 (2007) (Agid.J., concurring), notlng that one DU per five acres in o
Junsprudence from the Boards is a rebuttable presumption,” not a “brrght line rule "
And, finally Mr. Trohimovich contends this is the_ﬂrst opportunrty this court has had

the opportunity to review the question of what are valid rural densities, what are the

Eastern Washington
. . . Growth Management Hearings Board
CERTIFICATE OF APPEALABILITY : 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 , Yakima, WA 98902
May 6, 2008 Phone: 509-574-6960
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" requrrements for clusterrng regulations, and what are the requlrements for planned unit

development regulations. Division Three of the Court of Appeals has not addressed thlS

| provisioh and a quick appellate decrsron will have srgnlﬂcaht reglonal benefit.

The Board’s authority regardlng Certificates of Appealablllty is set forth in RCW
34.05.518, which provrdes in relevant part:

(3)(a) For the purposes of direct review of final decisions of environmental
boards, environmental boards include those boards identified in RCW
43.12B.005 and growth management hearings boards ldentlﬂed in RCW |
36.70A.250.° :
(b) An environmental board may issue a certificate of Appealablllty if it finds -
that ge/ay in obtaining a final ahd prompt determination of the i issues would
- be detrimental to any party or the public interest and either:

(i)  Fundamental and urgent state wide or reglonal issues are

_ raised; or

(li) The proceedlng is likely to have S|gn|ﬂcant precedentlal value,

The Board is bound by the criteria established in RCW 34.05. 518(3)(b)(1 i) in
detertining whether to rssue a Certlﬂcate of Appealability. In applying these criteria to the

present case, and in evaluatmg the argument presented by Mr. Trohimovich’s Application,

: »the Board ﬂnds and concludes as follows:

The Eastern Washington Growth Management Hearings Board, EWGMHB, havrng
reviewed the arguments of the Petitioner and belng familiar with the law, ﬂnd_sthat the
s‘_tat_utory criteria for‘ issuance of a certificate of appealability have been met. The issues
raised:herein are fundamental and of urgent regional and stateyvlde interest. It ls,lmportant’

to have thlsv matter decided by Division. Three of the’Cou'rt of Appeals as soon as possible. :

_The lssue will have great precedential value in Eastern Washington and the State as a

whole. The resolution of these issues will be of great benefit to the parties and thelr Iocal
constituencies. It is unlikely that the Superior Court will have the final review. Dlrect review

by the Court of Appeals will be a more efficient use of the judiCial sys,t.em's' valuable -tlme. -

Eastern Washlngton -
Growth Managemen’( Hearings Board

CERTIFICATE OF APPEALABILITY ' 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 " Yakima, WA 98902
May 6, 2008 ’ : Phone: 509-574-6960
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ITI. ORDER
Pursuant to RCW 34 05.518, the Board grants KITFITAS COUNTY CONSERVATION
RIDGE, and FUTUREWISE’S Application for a Certificate of A_ppealablllty.

SO ORDERED this 67 day of May 2008.
EASTERN WASHINGTON GROWTH MANAGEMENT

Joyce Mullken Board Member

Eastém Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 ) : ' ‘ ~ Yakima, WA 98302
May 8, 2008 _ : C, S Phone: 509-574-6960

Page 5 Fax: 509-574-6964




|| MITCHELL WILLIAMS, d/b/a MF WILLIAMS

| FARM BUREAU

State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON '

KITTITAS COUNTY CONSERVATION et al., : |
Case No. 07-1-0015

Petitioners, o . '
' CERTIFICATE OF SERVICE
v ‘ ‘ .
KITTITAS COUNTY, ' Kittitas County Superior Court
: - Cause No. 08-2-00195-7
Respondent, '

SON VIDA II, TEANAWAY RIDGE, LLC,
BUILDING INDUSTRY ASSOCIATION OF
WASHINGTON (BIAW), CENTRAL HOME
BUILDERS ASSOCIATION (CWHBA),

CONSTRUCTION CO., KITTITAS COUNTY

Intervenors.

I am a-citizen of the United States of America; T am over the age of 18 years and not

|la party to the within entitled action' am an employee of thi's'board and my business v

|laddress is 15 West Yakrma Avenue, Suite 102, Yaklma, Washlngton 98902.

On this date I mailed a true copy of CERTIFICATE OF APPEALABILITY in the above,

'entltled matter, together wrth a copy of the Final Decision and Order issued in EWGMHB L

Case No 07-1- 0015 submrtted to the Clerk of the Court in Kittitas County, to each’ of the
persons listed- below by placing a true copy thereof in a sealed envelope w;th postage

thereon fully prepald in the United States mail at Yaklma Washlngton as addressed herein:

) Eastern Washlngton
Growth Management Hearings Board .
15 W. Yakima Avenue, Suite" 102

) Yakima, WA 983902
Phone: 509-574-6960
Fax: 509-574-6964

C-
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Tim Trohimovich
Futurewise .

814 2™ Ave., Ste. 500
Seattle, WA 98104

Kittitas County Board of Commlssmners

1205 W. 5™ Ave. .
1| Ellensburg, WA 98926

Neil Caulkins

|| 205 W. 5% Ave., Room 213
| Ellensburg, WA 98926

Jeff Slothower
P.O. Box 1088

Ellensburg, WA 98926

Timothy Harris
Andrew Cook

|| 111 215 Ave. SW

Olympia, WA 98507

Gregory McElroy
1808 N. 42" st,
Seattle, WA 98103

- Clerk o.f the Court

Kittitas County Supehor Court |
205 W. 5% Ave., Ste. 210

Ellensburg, WA 98926

Ms. Martha Lantz, AAG
P.O. Box 40110

Olympia,- WA 98504

I certify under penalty of perjury, that the foregoing is true and correct.
DATED this 6™ day of May 2008, at Yakima, Washington.

/ﬂéfmf“/é /44:4

Angié Andreas o

Eastern Washington

Growth Management Hearings Board
. 18 W. Yakima Avenue, Suite 102
Yakima, WA 98902

" Phone: 509-574-6960
Fax: 509-574-6964
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|| KITTITAS COUNTY,

| WASHINGTON HOME BUILDERS

State of Washington
- GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

KITTITAS COUNTY CONSERVATION et al., _ A
‘ (Kittitas County Superior Court
Petitioners, Cause No. 08-2-00210+4) -

Respondent, _ _

Case No. 07-1-0015
SON VIDA II, TEANAWAY.RIDGE, LLC, '
BUILDING INDUSTRY ASSOCIATION OF Order Granting Certificate of
WASHINGTON (BIAW), CENTRAL .  Appealability

ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS COUNTY
FARM BUREAU

Intervenors.

— B
©

L APPVLICAT.IONS FOR CERTIFICATE OF AP_PEALABILITY
On March 21, 2008, the Eastern Washington Growth Managemeht Hearings Board

| (the Board) lssued its Fmal Decision and Order (FDO) in EWGMHB Case No.-07-1- 0015

KITTITAS COU/VT)/ CO/VSERI/A TION, et a/ v. KITTITAS COUNTY et al. _
 Five Petitions for Review requesting judicial review of the FDO in this matter have '

nnn Fi
TCTit i

00195-7, 08-2-00210-4,. 08;2—00224-4, 08-2-00231-7, and 08-2-00239-2.

These were filed Pur_éuant to RCW 36.70A.300(5).

Eastern Washington -
Growth Management Hearings Board

' CERTIFICATE OF APPEALABILITY ' ' 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 . i Yakima, WA 98902
May 6, 2008 Phone: 509-574-6960

Pagel -~ ) ' D \ Fax: 509-574-6964
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Administrative Procedure Act authorizes direct réview of the decisions of environmental

AavialAammaant Al AntiAme At Ackad FA Fha mAncAranliae nxnn*l-\l A hila an amnanl ic
UCVCIU}JH]C Ic Cl}J}JlIl..GLlUI o CH ly VCOLTU LU LT, llUl lbUIll|JlICJI ﬂ_ wuull ILy. LUUT VWIHITHT Al CII.JHCG! =]
1] " See: RCW 36.70A.280

?RCW 34.05.518. }

_ Eastern Washington

Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY ) 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 ) Yakima, WA 98902

On April 30, 2008 the Board recelved KITTITAS COUNTY CONSERVATION RIDGE, |
AND FUTUREWISE'S (KCC et al ) applrcatlon for Certrflcate of Appealabrhty filed.by Mr. |

ATromhrmovrch

The Board’s jurisdiction is genera‘lly limited® to addressing whether local -governm_ents
"wi_thin the Easter.}n Wash-in'gt_on region have oomplied with the goals and requiremente of the
state’s Growth Management Act (GMA — Chapter 36.70A RCW) and' whether local
governments wrthln that region have comphed with the provrsron of the Shoreline
Management Act (SMA — Chapter 90. 58 RCW). Pursuant to RCW 34 05 518(3 6) thrs Board

may file a certificate of appealability, authorizing direct review of the decision in this matter.

I1. DISCUSSION AND FINDINGS
KCC et al. request that the Board to ﬁle__a certificate of appealability. The

‘bOards, including the Growth Management Hearings Boar’ds,‘ and provides that a Board
should issue a certificate of appealability if it “finds that delay in obtaining a final and
prompt determination of the issues Would be detrimental to any party-or the public rnterest '
and ejther: (i) fundamental and urgent statewide or reglonal issues are raised; or, (i) the
proceedrng is likely to have significant precedential value.”? -Because all of the statutory
crlterra are met, the Board should issue a certificate of appea!abrlrty |
Mr. Trohimovich contends a delay in obtarnrng a final and prompt determmatron of .
the issues in this matter is detrimental to all pa_rt|es and the public interest, and all pa_rtles
would benefit by a rapid and binding resolution of this case. While the Kittitas County -
Conservation (KCC) Petitioners (EWGMHBCase No. 07-1- 0015) are concerned about -

May 6, 2008 - Phone: 509-574-696Q
Page 2 , D -2 Fax: 509-574-6964
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{| pending, allowing land to be divided into three acre rural lot sizes, Mr. Trohimovich also |

points out the appellants, including Central Washington Home Builders Association et al,

|| (CWHBA) would also benefit by a rapid resolution as well, since property owne_rs and

businesses represented by CWHBA still face uncertalnty reg:arding the future of de.nsity in
Kittitas County. Mr, Trohimovich further argues, traffic, inadequate water and sewer, poor .
fire protection, and a degraded environment are not good selling points: for real estate, and

therefore, -a brndlng rullng requrrmg the County to fix its noncompliant zoning wrll provide

:certalnty for the long term |nterests of CWHBA and other appellants

- M. Trohrmovrch contends adJacent counties (Yaklma Chelan Grant and Klng) and

the region as a whole stand to benefit from a decision from the Court of Appeals. There are

| no cases from DivlsiOn Three of the Court of Appeals on the issues of what rural densities

comply wrth the GMA or requrrements for clustering and planned unit development

regulations, or on the variety of rural density issues; therefore a quCk appellate decision

1] wrll have significant regional benefit.

Mr. Trohrmovrch argues a decision by Dlvrsron Three of the Court of Appeals Would

provide srgnlﬂcant precedential value. The Washington Supreme Court notes in Viking

_ Pr'oper_z‘/és v. Holm, 155 Wn.2d 112, 118P.3d 322 (2005), Growth Management Hearings

Boards cannot 'set “bright line rules” regarding density, and the appellate courts have “yet
to provide clear gu|dance on when a Board violates Viking Properties’ brrght—llne rule
prohibition, and whether prevrous rullngs from all three Boards holdlng one dwelling unit

(DU) per five acres as the minimum rural density may be. utllrzed as a benchmark or

‘presumption, or are a fact-based application of the GMA -prohrbrtlons on urban growth.

1| outside urban growth “areas,"’ Gold Star Resorts, Inc. v. Futurewise, 140 Wn. App. 378, .,

166 P. 3d 748 760-761 (2007) (Agid.J., concurring), noting that one DU per five acres in

Junspruoence from tne Boards is a “rebuttable presumption,” not a “bright-fine rule.”
And, finally Mr. Trohrmovrch contends thrs is the first opportunity this cotirt has had

the opportunlty to review the questlon of what are valrd rural densrtles what are the -

Eastern Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY ' 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 . "Yakima, WA 98902
May 8, 2008 : : Phone: 509-574-6960

Page 3 ’ D — /2. Fax: 509-574-6964
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requirements for clustering regulations, and what are the requirements for planned unit
development regulations. Division Three of the Court of Appeals has not addressed this
provision and a quick appellate decision will have signiﬂcant'regional benefit.

The Board’s authonty regardlng Certlﬂcates of Appealablllty is set forth in RCW
34 05.518, which provides in relevant part: '

(3)(a) For the purposes of direct review of final decisions of envnronmental
boards, environmental boards include those boards identified in RCW
43.12B.005 and growth management hearlngs boards |dent|ﬂed in RCW
36.70A.250. '
~(b) An environmental board may issue a certificate of Appealability lf it finds
~ that delay in obtaining a final and prormpt determination of the issues would
be detrimental to any party or the public interest and either:
- (i) Fundamental and urgent state- wide or reglonal lssues are
~ raised; or
(i) - The proceeding is likely to have significant precedential value.

The Board is bound by the criteria establish_ed in RCW 34.05.518(3)(]3)6_"”) in

| determining whether to‘issue a Certificate of Appealability. In applying these criteria to the

present case, and in evaluating the argument presented by Mr Troh|mov1ch S Apphcatlon
the Board finds and. concludes as follows:

' The Eastern Washlng_ton Growth-Management Hearings Board, EWGMHB, hav.in'g

reviewed the arguments of the Petitionér and being familiar with the law, finds that ‘the ‘

statutory criteria for issuance of a certificate of _appealability have been met. The issues
raised herein are fundamental and of urgent regional and statewide interest. It is important
to have thlS matter decided by Division Three of the Court of Appeals as soon as possible.
The issue w:ll have great precedential value in Eastern Washington and the State as a '

whole. The resolUtion of these issues will be of great benefit to the parties and their local

constituencies. It is unlikely that the Superior Court will have the final review. Direct review

by the Court of Appeals will be a more efficient use of th‘e_ judicial syst_ems valuable'time..

Eastern Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY : ) 15 W. Yakima Avenue, Suite 102 .
Case 07-1-0015 ) , ' Yakima, WA 98902
May 6, 2008 i ) Phone: 509-574-6960

Page 4 ) L D \_( . ' Fax: 509-574-6964
. » —
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III. ORDER

Pursuant to RCW 34.05.518, the Board grants KITTITAS COUNTY CONSEI%VATION,
RIDGE, and FUTUREWISE'S Application for a Certificate of Appealability. |
SO ORDERED this 6™ day of May 2008.

- CERTIFICATE OF APPEALABILITY
Case 07-1-0015

‘May 6, 2008

Page 5

W Roskelley, Board‘ﬁember -

EASTERN WASHINGTON GROWTH MANAGEMENT
HEARINGS BOARD

'Dennis Dellwo, Board Member -

Joyce Mulliken, Board Member

Eastern Washington

Growth Management Hearings Board
15 W. Yakima Avenue, Suite 102
Yakima, WA 98902

Phone: 509-574-6960

D _,5 _ Fax: 509-574-6964
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|| BUILDING INDUSTRY ASSOCIATION OF
|l WASHINGTON (BIAW), CENTRAL HOME

State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

KITTITAS COUNTY CONSERVATION et al., ‘
o ' Case No. 07-1-0015

Petitioners; - : : :
CERTIFICATE OF SERVICE
KITTITAS COUNTY, - Kittitas County Superior Court
o Cause No. 08-2-00210-4
Respondent, '

SON VIDA II, TEANAWAY RIDGE, LLC,

BUILDERS ASSOCIATION (CWHBA),
lVIITCHELL WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS COUNTY
FARlVI BUREAU,

Intervenors.

1 am a citizen of the United States of America; I am over the age of 18 years and not

a party to the within entitled action; am an employee of this board and my busrness

| address is 15 West Yakima Avenue, Suite 102, Yakima, Washington 98902,
On this _date, I'mailed a true copy of CERTIFICATE OF APPEALABILITY‘, in the above

entitled matter, together with a copy of the Final Decrsmn and Order ssued in EWGMHB

Case No. 07-1-0015, submitted to the Clerk of the Court in Klttrtas County,. to each of thel-
|| persons llsted below by placmg a true copy ‘thereof in a sealed envelope Wlth postage
_ thereon fully prepald in the Umted States mail at Yak|ma Washmgton as addressed herein:

: . Eastern Washmgton
Growth Management Hearings Board
16 W. Yakima Avenue, Suite 102
Yakima, WA 98902
Phone: 509-574-6960
Fax: 609-574-6964

Dot




Tim Trohimovich
Futurewise

814 2™ Ave., Ste. 500
Seattle, WA 98104

Kittitas County Board of Commlssmners
205 W. 57 Ave,

‘Ellensburg, WA 98926

Neil Caulkins

11205 W. 5% Ave., Room 213
|l Ellensburg, WA 98926 -

Jeff Slothower
P.O. Box 1088
Ellensburg, WA 98926

Timothy Harris
Andrew Cook
111 21% Ave. SW

1 Olympia, WA 98507

Gregory McElroy

1808 N. 42M st,

Seattle, WA 98103

Clerk of the Court

Kittitas County Superior Court
205 W. 5" Ave., Ste. 210
Ellensburg, WA 98926

Ms. Mar_tha‘La.nvtz, AAG

P.O. Box 40110
Olympia, WA 98504

I certify under penalty of perjury, that the foregoing is true and correct.

DATED this 6 day of May 2008, at Yakima, Washington.

Angle Andreas

Eastern Washmgton .

Growth Management Hearings Board
© .15 W. Yakima Avenue, Suite 102
Yakima, WA 98902

Phone: 509-574-6960

Fax: 509-574-6964

D7




—

O W O N .o AW N

O R @ N 2 © © o N o o KW N o

]
»

|| FARM BUREAU
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State of Washington

GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON
KITTITAS COUNTY CONSERVATION et al, / :
: . . . (Kittitas County Superior Court
Petitioners, Cause No. 08-2-00224-4) -
V.
| KITTITAS COUNTY,
Reé_pondeht, ' .
- : Case No. 07-1-0015
, SON VIDA 1I, TEANAWAY RIDGE, LLC, _ ' ~
BUILDING INDUSTRY ASSOCIATION OF - Order Grantlng Certificate of
WASHINGTON (BIAW), CENTRAL ‘ .Appealablllty

WASHINGTON HOME BUILDERS
ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS COUNTY

Intervenors.

L APPLICATIONS FOR CERTIFICATE OF APPEALABILITY
 On March 21, 2008 the Eastern Washington Growth Management Hearings Board

|| (the Board) lssued its Final Decision and Order (FDQO) in EWGMHB Case No. 07-1- 0015

KITTITAS COUN 7')’ CONSERVATION, et al. v. KITTITAS COUNTY et al.

~ Five Petltlons for Review requestmg judicial review of the FDO in this matter have
been filed in Kltt]tas County Supenor Court: Kittitas County Super|or Court Case Nos. 08- 2—
00195-7, 08-2—00210~4, 08-2~00224-4, 08-2-00231-7, and 08—2-0023972. |

These were filed Pursuant to RCW 36.70A.300(5).

- Eastern Washington-
' ) ) Growth Management Hearings Boaid
CERTIFICATE OF APPEALABILITY . . 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 — Yakima, WA 98902
May 6, 2008 o . R t ) Phone: 5098-574-6960
Page 1 - ‘ - Fax: 509-574-6964
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On April 30 2008 the Board re'ceived KITTITAS COUNTY CONSERVATION, RIDGE, |
AND FUTUREWISE’S (KCC et al.) applrcatron for Certificate of Appealabrlrty ﬂled by Mr. R
Tromhimovich. :

The Board's jurisdiction is generally limited* to addressing whether l}oc.al governments|
within the Easte'rn Wash.ington regi‘on have complied with the goals and requirements of the| -
state’s Grthh Manage.m_ent Act (GMA -~ Chapter 36.70A _R(;W) and whether local |
'g‘o,v'er'nn”ae_nts wrthln that regionhave ;com:plie,d with the provision of the Shorel'ine_
Management Act (SMA — Chapter 90.58 RCW) Pursuant to RCW 34.05;518(3, 6)-this Board -

may file a certiﬁoate of appealability, authorizing direct review of the decision in this mat‘ter.v

II. DISCUSSION AND. FINDINGS
KCC et al. request that the Board to file a certificate of appealability. The

Administrative Procedure Act authorlzes drrect reV|eW of the decrsrons of envrronmental

| boards, including the Growth Management Hearlngs Boards, and provrdes that a Board

should issue a certificate of appealability if it “finds that delay in obtaining a final and
projmpt determinat'vion of the issues would be detrimental to any party or the public interest
and either: (i) fundamental and urgent statewide or regional issues are raised; or, (ii) the
proceedmg is l|kely to have. srgnlﬂcant precedentral value 2 Because aII of the statutory
criteria are met, the Board should issue a certlﬁcate of appealablllty

Mr. Trohimovich contends a delay in obtarnlng a final and prompt determlnatlon of

the issues in this matter is detrimental to all parties and the publlc interest, and all partres "

|would benefit by a rapid and binding. reso]utlon of this case. Wh[le the Kittitas County
: Conservatron (KCC) Petitioners (£WGMHB Case No. 07-1-0015) are concerned about

development applic’ations being vested to the noncompliant County code while an appeal is |

' See: RCW 36.70A.280

2RCW 34.05.518. _
Eastern Washington
) . Growth Management Hearings Board
CERTIFICATE OF APPEALABILITY : i 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 . ~ o ) : Yakima, WA 98902 -
May 6, 2008 Lo . = - Z_ Phone: 509-574-6960
Page 2 o L . Fax: 509-574-6964
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pending, allowing land to be divided.into three »,acre rural lot sizes, Mr. Trohimovich also

points out the appellants, inciu‘ding Ce-nt_rai Washington Home Builders Association et a/, .

. (C\/\_/HBA) would also benefit by a rapid resolution as well, since property owners and

businesses represented by CWHBA stiii'face uncertainty regarding the future of dénsity in
Kittitas County. Mr. Trohimovich further argues, traffic, inadequate water and sewer, poor

fire Vprotection and a degraded environment are not good selling points for real estate, and

‘ therefore a binding ruling requmng the County to fix its noncompiiant zoning will provide

certainty for the long term interests of CWHBA -and other appellants.

-Mr..Trohimowch contends adjacent counties (Yakima, Chelan, Grant, and King) and
the region as avwhoie stand to benefit. from & -deci'sion from the Court of Appeals. There are
no cases from DiViSion Three of the Court of Appeals on the issues of what rurai denS|ties
comply with the GMA, or requirements for clustering and planned unit development -
reguiations, or on the variety of rural density issues; therefore a quick -appellate decision
will have significant regiOnai benefit. ' |

. Mr. Trohimovich argues a decision by Division Three of the Court of Appeals would

provide signiﬁcant precedentiai value. The Washington Supreme Court notes in Viking

'Prope/f_z-‘/'es v. Holm, 155 Wn.2d 112,' 118P.3d 322 (2005), Growth Management Hearings

Boards cannot set “bright line rules” regarding density, and the appellate courts have “vet
to provide clear guidance on when a Board violates Viking Properties” bright-line rule
prohib.itib‘n,,and whether previous rulings from all three Boards holding one dwelling unit

(DU) per five acres as the minimum rural density may be utilized as a benchmark or .

|| presumption, or are a fact-based application of the GMA’s prohibitions on urban grthh

outside urban growth areas,” Gold Star Resorts, Inc. 17 Futurewise, 14_0'Wn. App. 378,_;,
166 P.3d 748 760-761 (2007) (Agid.J., concurring), noting that one DU per five acres in
Jurisprudence from the Boards is a “rebuttable presumption not a “bright-iine rule.”

And ﬂnaiiy Mr. Trohimovich contends this is the first opportunity this court has had
the opportunity to ‘reV|ew the ques_tion of what are valid rurai densities, what are the

. Eastern Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY ’ ’ : 15 W. Yakima Avenue, Suite 102 -
Case 07-1-0015 . ’ Yakima, WA 98902
‘May 6, 2008 ’ ) E - 3 Phone: 509-574-6960

Page 3 Fax: 509-574-6964




requirements for clustering regulations, and what are the requirements fer planned unit :
development regulations. Division Three of the Cour_t of Appeals has not addressed this
provision and a quick appellate decision will have slgnlﬁcant reglonal benefit.

The Board s authority regarding Certificates of Appealablllty is set forth in RCW
34.05.518, which provrdes in relevant part: '

(3)(a) For the purposes of direct review of final decisions of env1ronmental
- boards, environmental boards include those boards identified in RCW

43.12B.005 and growth management hearlngs boards identified in RCW
36.70A.250.
(b) An environmental board ‘may issue a certificate of Appealablllty lf it finds
that delay in obtaining a final and prompt determination of the issues Wou/d
be detrimental to any party or-the public interest and either:

(0 Fundamental and urgent state Wwide or regional issues are

raised; or
(i) The proceedlng is likely to have srgnlﬂcant precedential value.

" The Board is bound by the ¢riteria established in RCW 34.05.518(3)(b)(l—li) in
determining whether to issue a Certificate of Appealablllty. In applying these criteria to the
present case, and in e_valuating the argum‘en_t presented by Mr. Trohimovich’s Application, |
the Board finds and concludes as follows: . _

The Eastern WaShington Growth Management Hearlngszoard, EWGMHB, having
reviewed the arguments of the Petitloner and being familiar with the law, finds that the ..
statutory crltena for issuance of a certificate of appealablllty have been met. The issues

raised hereln are fundamental and of urgent reglonal and statewide lnterest It is important

to have thlS matter decided by DlVlSlon Three of the Court of Appeals as soon as possible.

The issue will have great precedentlal value in Eastern Washlngton and the State as a
whole. The resolution of these issues will be of great benefit to the parties and their local
constrtuencres It is unlikely that the Superior Court will have the final review. Direct revrew

by the Court of Appeals Wl” be a more efﬂcrent use of the judicial systems valuable tlme

Eastern Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY i 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 : _ I © Yakima, WA 98902
May 8, 2008 (‘_‘ - l.’l. Phone: 509-574-6960
Page 4 . : Fax: 509-574-6964
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. III. ORDER ’
“Pursuant to RCW 34 05 518, the Board grants KITTITAS COUNTY CONSERVATION
' RIDGE, and FUTUREWISE’S Appllcatlon for a Certlﬂcate of Appealability. |

SO ORDERED this 6™ day of May.2008.

EASTERN WASHINGTON GROWTH MANAGEMENT
HEARINGS BOARD '

Dennis D'éllwo; Board ?Me'mber :

Joyce Mulliken, Board Member

Eastern Washihgtop

) ) - Growth Management Hearings Board

‘CERTIFICATE OF APPEALABILITY . - : . 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 Yakima, WA 98302

May 6, 2008 D e - Phone: 509-574-6960 -
Page 5 & -5 Fax: 509-574-6964
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| BUILDING INDUSTRY ASSOCIATION OF.

|| BUILDERS ASSOCIATION (CWHBA),

.|| FARM BUREAU,

‘ State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGT ON

KITTITAS COUNTY CONSERVATION et al., | o
SUE ' ' Case No. 07-1-0015

Petitioners, - -
T ' CERTIFICATE OF SERVICE -
KITTITAS COUNTY, = Kittitas County Superior Court -
S - Cause No. 08-2-00224-4

| _Respo’ndent, |

SON VIDA 11, TEANAWAY RIDGE, LLC,
WASHINGTON (BIAW), CENTRAL HOME
MITCHELL WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS COUNTY

Intervenors.

I am a crtlzen of the Unlted States of Amerlca I am over the age of 18 years and not

|a party to the wrthrn entitled action; am an employee of this board and my busrness .

}address is 15 West Yakrma Avenue, Surte 102, Yaklma Washlngton 98902

On this date I malled a true copy of CERTIFICATE OF APPEALABILITY in the above
entrtled matter, together with a copy of the Frnal Decrs:on and Order issued in EWGMHB -
Case No 07 1- 0015 submltted to the Clerk of the Court in Kittitas County, to each of the -

persons llsted below by placrng a true copy thereof in a sealed envelope Wlth postage‘

‘ thereon fully prepald in the United States mail at Yakima, Washlngton as addressed hereln

Eastern Washlngton :
~ Growth Management Hearings Board
-15 W. Yakima Avenue, Suite 102
Yakima, WA 98902
Phone: 509-574-6960
" Fax: 509-574-6964

El
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1 Tim Trohin"rovich
|| Futurewise

814 2™ Ave., Ste. 500
Seattle, WA 98104

Krttrtas County Board of Commrssroners
205 W. 5™ Ave, - »

-Ellensburg, WA 98926 -

‘Neil Caulkins -

205 W. 5% Ave., Room 213

|Ellensburg, WA 98926 -

Jeff Slothower .

|| P.O. Box 1088

Ellensburg, WA 98926

Timothy Harris

1| Andrew Cook
1[111 21% Ave. SW
| Olympid, WA 98507

. Gregory McElroy .

1808 N. 42" st.-
Seattle, WA 98103 -

- Clerk of the Court

Kittitas County Superior Court

1205 W. 5% Ave., Ste. 210
-Ellensburg, WA 98926 -

~ Ms. Martha Lantz, AAG

P.O. Box 40110

~ Olympia, WA 98504

I certify under penalty of perJury, that the foregorng is true and correct

DATED this 6th day of May 2008 at Yaklma Washrngton

R

" Angie Andreas

" Eastern Washington |
Growth Management Hearings Board
15 W. Yakima Avenue, Suite 102

‘ Yaklma WA 98902 .

Phone: 509-574-6960
. Fax: 509-574-6964

. 577.‘
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'ASSOCIATION (CWHBA), MITCHELL

|| FARM BU REAU

AT

State of Washington'

- GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON
KITTITAS COU NTY COANSER\/ATIONVet: al., : ‘
: : . o (Kittitas County Superior Court
Petitioners, | . Cause No. 08-2-00231-7)
|V
KITTITAS COUNTY, -
Res‘pondent‘ |
Case No. 07-1-0015
SON VIDA II TEANAWAY RIDGE LG, ; ' :
{ BUILDING INDUSTRY ASSOCIATION OF Order Granting Certificate of
'WASHINGTON (BIAW), CENTRAL Bt Appealability -

WASHINGTON HOME BUILDERS

WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., KITTITAS COUNTY

Intervenors.

O
»

1. APPLICATIONS FOR CERT IFICATE OF APPEALABILITY
On March 21, 2008, the Eastern Washington Growth Management Hearings Board
(the Board) issued its Final Decision and Order (FDO) in EWGMHB Case No. 07-1-0015

\| KITTT TAS COUNTY CONSER VATION, et-al, v. /(] 77'.7 TAS COUN TYetal.

Five Petitions for Revrew reques’cmg ]ud1c1al review. of the FDO in thls matter have
been filed in Krttltas County Superior Court: Kittitas County Superior Court Case Nos. 08-2-
00195-7, 08—2—00210-4, 08-2—00224-4, 08-2-00231-7, and 08-2-00239-2.

These were filed Pursuant to RCW 36.70A.300(5).

< Eastemn Washrngton
' : Grow’th Management Hearings Board
: uERTIFlCATE OF APPEALABILITY _ , : 15 W. Yakima Avenue, Suite 102

Case 07-1-0015. - . Yakima, WA 98902
May 6, 2008 - - . : ) ‘ F’ T Phone: 509-574-6960
Page 1 e - \ Fax: 509-574-6964
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On Aprill 30, 2008‘ the Board received KITTITAS COUNTY CONSERVATION, RIDGE .
AND FUTUREWISE’S (KCC et al.) application for Certificate of Appealability filed by Mr.
Tromhimovich.
4 The Board’s jurisdiction is generally limited® to addressing Whether I'ocal goVernrnentS
withih the Eastern Wa'shihgton region have complied with the goals and requirements of the
state’s Growth Management Aet (GMA — Chapter 36 .70A RCW) and whether local

governments wrthm that reglon have complred wrth the provision of the Shorellne

.Management Act (SMA — Chapter 90.58 RCW). Pursuant to RCW 34 05.518(3, 6) this Board

may file a certlﬂcate of appealability, authorizing direct review of the decision in this m_atter.

11, DISCUSSION AND FINDINGS
KCC et al. request that the Board to file a certificate of appealability. The

| Administrative Procedure Act authorizes direct review of the decrsronsv of envrronmehta]

||boards, including the Growth Management Hearings Boards, and provides that a Board

should issue a certificate of appe_alability if it “finds that delay in obtaining a final and _
prompt determination of the issues would be detrimental te ahy party or the public ih_terest
ahd either: (i) fundamental and urgent statewide or regional issues are ra'ised; or, (ii) the |
proceeding is likely to have sig'niﬁcant precedential value.” Becau.se all of the statutory
criteria are met, the Board should issue a certificate of appealability.

Mr. Trohimovich contends a delay-in obtammg a final and prompt determlnatron of

the issues in thrs matter is detrimental to all parties and the public interest, and all parties

'would benefit by a rapid and binding resolutlon of this case. While the Kittitas County

Conservation (KCC) Petitioners (EWGMHB Case No. 07-1-0015) are concerned about

deVeIopment applications being vested to the noncompliant County code while an appeal is

' See: RCW 36.70A.280

2RCW 34.05.518.
Eastern Washington
: . - ] Growth Management Hearings Board -
CERTIFICATE OF APPEALABILITY T o 15W Yakima Avenue, Suite 102 |
Case 07-1-0015 - . ) ' o . R Yakima, WA 98902
May 6,2008 <. - ;. — -+ L . Phone: 509-574-6960
Page 2 o r 2 . ‘ Fax: 509-574- 6964
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pending, allowlng land to be divided into three acre rural lot sizes, Mr.. Trohimovich also
points out the a'ppellants., lncluding Central Washington Home Builders .A,s‘_isociation et al,
(CWHBA) would also benefit by a rapid resolution as w}ell, since property owners and ‘
businesses represented by CWHBA still face uncertainty regarding the future of denslty in
Kittitas County. Mr. Trohimovich further argues, traffic, inadequate water and sewer, poor
fire protection, and a degraded environment are not good selling points forreal estate, and
therefore, a binding ruling requiring the County to ﬁx its noncompliant zoning will provide
certainty for the long term lnterests of CWHBA and other appellants. . | '
Mr. Trohlmovrch contends adjacent counties (Yakima, Chelan, Grant and King) and
the region as a whole stand to benefit from a decision from the Court of Appeals. There are
no cases from Division Three of the Court of Appeals on the issues of what rural densities

comply with the GMA, or requirements for clustering and planned unit development

regulations, or on the vanety of rural den5|ty issues; therefore a quick appellate dec15|on

W|ll have srgnlﬂcant reglonal benefit.

Mr. Trohimovich argues a decision by Division_ Three of the Court of Appeals would
provide s‘igniﬁcant precedentia”l value. The Washington Supreme Court notes in Viking
Properties v. Holm, 155 Wn.2d 112, 118P 3d 322 (2005), Growth Management Hearings

Boards cannot set “bnght line rules” regarding derisity, and the appellate courts have “yet

,to provide clear gurdance on when a Board violates l//k/ng Properties’ bright-line rule

prohibition, and whether previous rullngs from all three Boards holdmg one dwelling unit

{|(DU) per five acres as the minimum rural density may be utilized as a ben‘chmark or

presumption, or are a fact-based application of the GMA’s'pro'hibitlon‘s on urban growth
outside orba’n growth areas,” Gold Star Resorts, Inc. v. FutureW/S‘e, 140 Wn. App. 378,___,
166 P.3d 748, 760-761 (2007) (Agid.J., concurring), noting that one DU per five acres in .
jurisprudence from the Boards is a “rebuttable presumptlon "not a “bright-line rule.”

And, finally Mr Trohrmovrch contends thls is the first opportunity thls court has had

| the opportun[ty to review the question of what are valid rural densrtles what are the '

Eastern Washington

. - . » Growth Management Hearings Board
- CERTIFICATE OF APPEALABILITY : : o 15 W.-Yakima Avenue, Suite.102
Case 07-1-0015 . . ; ) . ’ ' ~ Yakima, WA 98902
May 6, 2008 - - o F—_- - S . Phone: 509-574-6960

Page 3 Fax: 509-574-6964 -
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requirements for clustering regulations, and what are the requirements for planned unit ',

.deVeIopment-regulations. Division Three of the Court,Of‘ Appeals has not addressed this

provi’sion and a quick appellate decision will have signiﬁcant ~regional" benefit.

The Board S authorlty regarding Certrﬂcates of Appealablllty is set forth in RCW
34.05.518, which provides in relevant part ‘

(3)(a) For the purposes of direct review of final decisions of environmental
~ boards; environmental boards include those boards identified in RCW
43,12B.005 and growth management hearings boards identified in RCW
36.70A.250,
~ (b) An environmental board may issue a certificate of Appealability if it ﬂnds
- that de/ay in obtaining a final and prompt determination of the issues would
be detrimental to any party or the public interest and either: _
() Fundamental and ‘urgent state- wrde or regional issues are
raised; or ~
(ii) - The proceedlng is Irkely to have S|gnlﬁcant precedentlal value.

The Board is hound by the criteria. established in RCW 34.05. 518(3)(b)(| u) in

|| determining whether to issue a Certlﬂcate of Appealablhty In applylng these criteria to the

present case, and in evaluatrng the argument presented by Mr. Trohimovich’s Application,

|| the Board finds and concludes as follows:

The Eastern Washington Growth M'anage_ment Hearings Board, EWGMHB, having
reviewed the argUments of the Petitioner and being farniliar with the IaW, finds that the
statutory criteria for issuance of a certificate of ap'pealability.have been 'met' The issues.
raised herern are fundamental and of urgent regional and statewide lnterest Itis |mportant

to have thIS matter decrded by Division Three of the Court of Appeals as soon as possible.

| The issue will have great precedentlal value in Eastern Washington and the State as a
|| whole. The resolutlon of these issues will be of great benefit to the partles and their local .
|| constituencies. It is unlikely that the Supenor Court will have the final review. Direct review

| by the Court of Appeals will be a more efficient use of the judicial systems valuable time._

: Eastern Washington
) ’ . ' . Growth Management Hearings Board
CERTIFICATE OF APPEALABILITY - . " 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 . 4 : : - Yakima, WA 98902
May 6, 2008 ’ ‘ . . Phone: 509-574-6960

Paged4 . . . : : F - \" " Fax:.509-574-6964
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IIT. ORDER ’
Pursuant to RCW 34.05.518, the Board grants KITTITAS CO‘UNTY‘CONSERVATION,_ }
RIDGE and FUTUREWISE'S Applicatidn for a Ce,'rtiﬁcatebof App_ealability.

{1so ORDERED this 6™ day of May 2008.

EASTERN WASHINGTON GROWTH MANAGEMENT
_ HEARINGS BOARD ‘

Joyce Mullken Board Member

Eastern Washmgton
. Growth Management Hearings Board -
CERTIFICATE OF APPEALABIL!TY 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 . : - ’ - Yakima, WA 98902
Phone: 509-574-6960 -

May 6, 2008 . ' : 506-5;
Pages - ' -5 - * Fax: 509-574-6964
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|| KITTITAS COUNTY CONSERVATION et al.,

[ SON VIDA II, TEANAWAY RIDGE, LLC,
|| BUILDING INDUSTRY ASSOCIATION OF
| WASHINGTON (BIAW), CENTRAL HOME

| CONSTRUCTION CO., KITTITAS COUNTY

State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

Case No. 07-1-0015

Petitioners, . o
' - CERTIFICATE OF SERVICE
V. . : ' ,
KITTITAS COUNTY, = Kittitas County Superior Court -
L " Cause No. 08-2-00231-7
Respondent, S '

BUILDERS ASSOCIATION (CWHBA),
MITCHELL WILLIAMS, d/b/a MF WILLIAMS

FARM BUREAU,.

Intervenors.

T am a citizen of the United States of Amerrca I am over the age of 18 years and not
a party to the within entitled actron am an employee of this board and my business
address is 15 West Yakima Avenue, Surte 102, Yakima, Washrngton 98902 | |

On this date, I mailed a true copy of CERTIFICATE OF APPEALABILITY in the above
entitled matter tnnether wrth a conv of the Final Dpr on and Orrier issu ,rj in E\_/\_/CMH_B ‘

v LT, WU o ST

Case No. 07-1-0015, submrtted to the Clerk of the Court in Krttrtas County, to each of the

persons listed beldw by placing a true COpy thereof .in a sealed enveIOpe with postage‘_ '

thereon fully prepard in the United States mail at Yaklma Washrngton as addressed hereln

Eastern Washrngton )
Growth Management Hearings Board
15 W. Yakima Avenue, Suite 102
Yakima, WA 98902
Phone: 509-574-6960
Fax: 509-574-6964

Eoy
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Tim Trohimovich
Futurewise

814 2™ Ave., Ste. 500
Seattle, WA 98104

Kittitas County Board of Commlssmners
205 W. 5™ Ave. |
Ellensburg, WA 98926

Neil Caulkins

11205 W. 5% Ave., Room 213

Ellensburg, WA 98926

Jeff Slothower
P.O. Box 1088

|| Ellensburg, WA 98926

Timothy Harris

11 Andrew Cook

111 21 Ave. SW
Olympia, WA 98507

Gregory McElroy
1808 N. 42™ st.
Seattle, WA 98103

_ Clerk. of the Court

Kittitas County Superior Court
205 W. 5™ Ave., Ste. 210

Ellensburg, WA 98926

" Ms. Martha Lantz, AAG

P.O. Box 40110
Olympja,‘ WA 98504

1 certn‘y under penalty of perjury, that the foregomg is true and correct.

DATED this 6" day of May 2008 at Yaklma Washmgton

Angie Andreas -

Eastern Washington

Growth Management Hearirigs Board
15 W. Yakima Avenue, Suite 102 -
Yakima, WA 983902

Phone: 509-574-6960

Fax: 509-574-6964
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| krTTITAS COUNTY,

|| CONSTRUCTION CO., KITTITAS COUNTY

State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

KITTITAS COUNTY CONSERVATION et al., | -
' B (Kittitas County Superior Court
- Petitioners, Cause No. 08-2-00239-2)

V.

‘Respondent, ,
' Case No. 07-_1-0015
SON VIDA II, TEANAWAY RIDGE, LLC,

||:BUILDING INDUSTRY ASSOCIATION OF ~ Order Granting Certlflcate of
|| WASHINGTON (BIAW), CENTRAL | ) .Appealablhty ,

WASHINGTON HOME BUILDERS
ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS
FARM BUREAU

Intervenors.

1. APPLICATIONS FOR CERTIFICATE OF APPEA'LABILITY
On March 21, 2008, the Eastern Washington Growth Management Heanngs Board

_ (the Board) issued its Final Decision and Order (FDO) in EWGMHB Case No. 07-1- 0015

KITTITAS COUNTY CONSER l/,4 TION, et al. v. KITTITAS COUNTY et a/

Flve Petltlons for Rev1ew requestmg judicial review of the FDO in thls matter have ,
been filed in Kittita‘s County Superior Court: Kittitas County Superior Court Case Nos, 08-2-
00195—7, 08-2-00210-4, 08-2-00224-4, 08-2-00231-7, and 08-_2-00239-2.

These were filed Pursuiant to RCW 36.70A.300(5).

Eastern Washlngton
' ' Growth Management Hearings Board
CERTIFICATE OF APPEALABILITY 15 W. Yakima Avenue, Suite 102

Case 07-1-0015 ~ } " Yakima, WA 98902
May 6, 2008 Phone: 509-574-6960

Page 1 : : , . Fax: 509-574-6964
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On April 30, 2008, the Board received KI'I'I'ITAS COUNTY CONSERVATION, RIDGE,

{AND FUTUREWISE'S (KCC et al.) application for Certificate of Appealability filed by Mr.

Tromhrmovrch.

‘The Board’s jurisdiction is generally limited* to addressing whether Iocai governments
within the Eastern Washington region have complied with the goals and requirements of the

state’s Growth Management Act (GMA Chapter 36.70A RCW) and whether local

| governments Withlnthat region have complied with the provision of the Shoreline

Management Act (SMA — Chapter 90.58 RCW). Pursuant to _RCW 34.05.518(3, 6) this Boar'd'

may file a certificate of appealability, authorizing direct revi_‘ew’o_f the decision in this matter.

- IL. DISCUSSION AND FIN'DINGS ,
KCC et al. request that the Board to file a certificate of appealability. Th}e
Administrative Procedure Act authorizes direct review of_ the decisions of environmental
boards, including the Growth Manage‘ment.Hearings Boards, and provides that a Board

should iSsue a certifieate of appealability if it “finds that delay in obtaining a final and

prompt determination of the issues would be detrimental to any party or the public interest

and either: (i) fUndamentai and urgent statewide or regienai issues are raised; or, (i) the
proceeding is Iikely to have srgniﬂcant precedential value. "2 Because all of the statutory |
criteria are met, the Board should issue a certlﬁcate of appeaiabiiity

Mr. Trohimowchcontends a deiay in obtalning a ﬂnai and prompt determination of
the issues in this matter is detrimental to all parties and the public interest, and all parties
would beneﬂt by a rapid and binding resolution of this case. While the Kittitas County -
Conservation (KCC) Petitioners (EWGM/-/B Case No. 07_—1—0015) are concerned about

! See: RCW 36.70A.280
2RCW 34.05.518.

Eastern Washmgton
' Growth Management Hearings Board .
CERTIFICATE OF APPEALABILITY . 15 W, Yakima Avenue, Suite 102

Case 07-1-0015 o Yakima, WA 98902
May 6, 2008 ) Phone: 509-574-6960 -

Page 2 - S C — Z ) Fax: 509-5674-6964
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pending, allowrng land to 'be divided into three acre rural lot sizes, Mr. Troh|movrch also -

1 points out the appellants mcludrng Central Washington Home Buxlders Association et a/,

(CWHBA) would also benefit by a rapid resolutlon as well since property owners and
busmesses represented by CWHBA still face uncertainty regardlng the future of densrty in

KlttltaS County. Mr. Trohrmovrch further argues, traffic, madequate water and sewer, poor |

"ﬂre protection, and a degraded envrronment are not good selllng points for real estate ‘and |

therefore, a binding ruling requiring the County to fix its noncompliant zoning will prowde a

certalnty for the long term lnterests of CWHBA and othér appellants o
M, Trohimowch contends adJacent countles (Yakima, Chelan, Grant and Klng) and

|the region as a Whole stand to benefit from a dec15|on from the Court of Appeals There are

no cases from D|V|5|on Three of the Court of Appeals on the lssues of what rural densrtles

| comply with the GMA, or requ1rements for clustermg and planned unit development

regulatlons or on the variety of rural denSIty lssues therefore a quick appellate dec151on
will have srgmﬁcant reglonal benefit. : o
Mr. Trohimovich argues a decision by Division Three of the Court of Appeals would |
proVide significant precedent|al value The Washlngton Supreme Court notes in Viking
Propen‘/es v. Holm, 155 Wn.2d 112, 118P 3d 322 (2005), Growth Management Hearings
Boards cannot set “brlght line rules” regarding- densrty, and the appellate courts have * yet'
to provide cleargundance on when a Board vllolates, l//k/ng P_ropert/es bnght—lme rule |
prohibition, and Whetherprevious' .rulings from all three Boards holding one dwelling_'unit 4
(DU).per five acres as the minimum ‘,ru,ral_d’ensitymay be utilized as a benchmark or

presumption, or are a fact-based application of-the'GMA’s prohibitions on urban'growth '

outsnde urban growth areas,” Gold Sz‘arResorts Inc V. FutureW/se 140 Wn. App. 378,___,

166 P.3d 748, 760-761 (2007) (Agld J. concurrmg), notlng that one DU per five acres in
Jurlsprudence from the Boards is a rebuttable presumptlon not a* prlgnt jine rule.”
And ﬂnally Mr. Trohlmowch contends this is the first opportunlty thls court has had

the opportunlty to review the questlon of what are valld rural densities; what are the

Eastern Washmgton .
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY - o . 15 W, Yakima Avenue, Suite 102
Case 07-1-0015 : Yakima, WA 98902

May 6, 2008 . : , ] . Phone: 509-574-6960 -
" Page 3 o ) : é - 3 _ Fax: 509-574-6964 .
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|requirements for clustering regulations, and what are the fequirements for planned unit

development regulations. Division Three of the Court of Appeals has not addressed this
provision and a quick appellate decision will have signiﬁcantregional benefit.

The Board’s authorrty regardrng Certificates of Appealabrllty is set forth in RCW
34.05. 518 Wthh provrdes in relevant part:

- (3)(a) For the purposes of dlrect review of ﬁnal decisions of enwronmental
boards, environmental boards include those boards identified in RCW
43. 128 005: and growth management hearlngs boards |dent|ﬂed in RCW
36.70A.250.
~ (b) An environmental board may issue a certlﬂcate of Appealablhty if it finds
_that de/ay in obtaining a final and prompt determination of the issues wou/d
- be detrimental to any party or the public interest and either:
0 Fundamental and urgent state- wide or regional issues are
‘raised; or
(i) The proceedmg is likely to have srgnlﬁcant precedentlal value.

The Board is bound by the criteria established in RCW 34.05.518(3)(b)(i-ii) in

determining whether to issue a Certlﬂcate of Appealabrlrty In applylng these criteria to the

present case, and in evaluating the argument presented by Mr. Trohimovich’s Application,

i the Board finds and concludes as follows:

The Eastern Washlngton Growth Management Hearings Board, EWGMHB, having
reviewed the arguments of the Petitioner and being familiar with the law, finds that t_he
statutory criteria for issuance of a certificate of'appealability have been met. The issues .
raised herein are fundamental and of urgent regional and statewide. intereSt It is important”
to have this matter decided by Division Three of the Court of Appeals as soon as p0551ble
The issue will have great precedentlal value in Eastern. Washington and the State as a
whole. The resolution of these issues will be of great benéfit to the partres and their local

constrtuencres It is unlikely that the. Superlor Court will have the final review. Direct rev1ew

| by the Court of Appeals will be a more efficient use of the judicial systems valuable trme. B

Eastern Washington
Growth Management Hedrings Board

CERT]FICATE OF APPEALABILITY ' ' _ : 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 : : Yakima, WA 88902

- May 6, 2008 : L . ) ‘ Phone: 509-574-6960
Paged o . , G -4 Fax: 509-574-6964
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v III. ORDER ,
Pursuant to RCW 34.05.518, the Board grants KITTITAS COUNTY C-_ONSERVATION,

RIDGE, and FUTUREWISE'S Application for a Certificate of Appealability.

|so ORDERED this 6" day of May 2008.

EASTERN WASHINGTON GROWTH MANAGEMENT

Dennis. Dellwo, Board Member ]

Joyce Mulliken, Board Member

" Eastem Washlngton
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY ' L . T 15 W. Yakima Avenue, Suite 102
Case 07-1-0015 . . . S . Yakima, WA 98902
May 6, 2008 - ‘ _ . Phone: 509-574-6960

Page s

G -S . . Fax: 509-574-6964




|| KITTITAS COUNTY CONSERVATION et al., |

- . Petitioners, S B | , 4
‘ CERTIFICATE OF SERVICE
KI‘[TITAS COUNTY, Kittitas County Superior Coutt
L - Cause No. 08-2-00239-2
- Respondent, : '

. || SON VIDA II, TEANAWAY RIDGE, LLC,
' 1 BUILDING INDUSTRY ASSOCIATION OF
3 || WASHINGTON (BIAW), CENTRAL HOME -
|| BUILDERS ASSOCIATION {(CWHBA),
1% MITCHELL WILLIAMS, d/b/a MF WILLIAMS
& |fCONSTRUCTION CO., KITFITAS COUNTY .
| FARM BUREAU, -

| '_address is 15 West Yak[ma Avenue Suite 102 Yaklma Washlngton 98902

o entltled matter together vvlth a copy of the Fmal Declqmn and Order iss
Case_N_o 07 1-0015, submitted to the Clerk of the Court in Kittitas County, to each of the
p rsons Ilsted be]ow by placmg a true copy thereof in a sealed envelope WI’Eh postage -

. thereon fu»lly prepald in the Unlted States mail at Yakima, Washmgton as addressed herein:

: ~ State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
- FOR EASTERN WASHINGTON =

~ Case No. 07-1-0015

Intervenors.

I am a cxtizen of the United States of America; I am over the age of 18 years and not

a party to the Wlthln entltled action; am an employee of this board and my busmess

On this date, 1 mailed a true copy of CERTIFICATE OF APPEALABILITY in the above A
sued in’ FWCMHR ’

Eastern Washington
Growth Management Hearings Board -
15 W. Yakima Avenue, Suite 102 .
Yakima, WA 98902 -
Phone: 509-574-6960 -

" Fax: 509-574—6964 :
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Tim Trohimovich
Futurewise

814 2™ Ave., Ste. 500
Seattle, WA 98104

Kittitas County Board of CommlsSIOners
205 W. 51 Ave,
Ellensburg, WA 98926 -

| Neil Caulkins

205 W.. 5% Ave., Room 213 :

|| Ellensburg, WA 98926

Jeff SlothoWer
P.O. Box 1088
Ellensburg, WA 98926

Timothy Harris
Andrew Cook

{1111 215 Ave. SW

Olympia, WA 98507

Gregory McElroy
1808 N. 42 s,

Seattle, WA 98103

' Clerk of the Court
- Kittitas County Superior Court

205 W. 5™ Ave., Ste. 210

- '»Ellensburg, WA 98926

"Ms. Martha Lantz,- AAG -

P.O. Box 40110

- Olympia, WA 98504

I certify under penalty of perjury, that the foregoing is true and correct.

DATED this 6" day of May 2008, at Yakima, Wasiington.

.

'Angie Andreas

Eastern Washington

Growth Management Hearings Board
15 W Yakima Avenue, Suite 102
Yakima, WA 98902 -

Phone: 509-574-6960

Fax: 509-574-6964
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" ‘Che Gourt of Appeals T
of the
State of Eﬂwhﬁmgﬁnm _ B 1S g
Hibision li | )

| ) No. 26547-1-I1I
KITTITAS COUNTY ) consolidated with 26548-0-IIT
CONSERVATION, et. al, I e

Petitioners,

V.
KITTITAS COUNTY,

Responderit.

consolidated with

CENTRAL WASHINGTON
HOMEBUILDERS
ASSOCIATON, et. al.,

- Petitioners,

COMMISSIONER’S RULING

V.

GROWTH MANAGEMENT, et. al,

7

)

)

)

- )

EASTERN WASHINGTON )
)

)

Respondents. )

)

The Court has considered the motion for direct review filed in the aboVe

consolidated cases by Kittitas County Conservation, RIDGE and Futurewise. The Court

H-



No. 26547-1-111 ,
consolidated with no. 26548-0-II1

notes that the Washington State Department of Community, Trade and EeOnomic
Development (Department) approves the motion for direct review. And, the Central
Washington Home Builder-e Associatiop does not oppose it.

This Court has aIso considered Kittitas County’s objections to direct re\}iew, as
well as the record — which includes a Certificate of Appealability by the Eastern
Washington Growth Management Hearings Board (Board) — the file, telephone argument;
and the memorandums of the movant, ‘phe Department, and Kittitas County.

| This Court has independently reviewed fhe record and agrees with the factual
“Discussions and Findings” of the Board, as set forth in its Certificate of Appealability,
that these cases satisfy the standards of RCW 34.05.518(3)] for direct review. Therefore,
direct review is accepted, see RAP 6.3. The Clerk of this Ceurt. shall set a perfection
schedule in these consolidated matters.

This Court has also censidered the Department’s request (made in its answer to the

motion for direct review) to re-denominate the parties. If the Department decides to

'RCW 34 05.518(1) provides for direct review of a decision of an administrative
agency in the court of appeals, upon the acceptance of such reviéw by the court of
appeals after a certificate of appealability has been filed by an environmental board.

_ RCW 34.05.518(3)(b) provides that “An environmental board may issue a
certificate of appealability if it finds that delay in obtaining a final and prompt .
determination of the issues would be detrimental to any party or the public interest and
either: (i) Fundamental and urgent statewide or regional issues are raised; or (ii) The
proceeding is likely to have significant precedential value.”

RCW 34.05.518(5) states that for the appellate court to accept d1rect review, it -

2

- H-Z



No. 26547-1-111
consolidated with no. 26548-0-I11

proceed with that request, it must do so by motion and notice to the parties, as set forth in

RAP 3.4.

January 15, 2008

ﬂi{ e coil rf/‘s_/;/J_ =N

Monica Wasson
Commissioner

* considers the same criteria as the board, as outlined in subsection (3)
' 3



